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Current Topics. 

ATTACHMENT Laws.—iIn the criminal court of this city, 
last week, an application was made to discharge from cus- 
tody a prisoner whe had been arrested on a writ of capias 
issued from the state of New York, in asuit for false imprison- 
ment. The application was granted, and the prisoner dis- 
charged from custody, the judge holding that a defendant 
was not liable to arrest in this state on foreign process 


founded on a civil action, as the laws and constitution of this. 


state were totally opposed to such a proceeding. A few weeks 
ago we incidentally spoke of the “ wretched attachment laws 
of some of the states.”” We are glad to remember that this 
state was not among that class. Across the river, in the sfate 
of Illinois, where the old common law pleading is still in 
vogue, and a declaration in a promissory note is as long as 
one’s arm; where pleaders still struggle with special demur- 
rers, and verifications and conclusions, and the thousand 
other beauties of the old system, they rejoice in an attach- 
ment law of unusual stringency. They copied their system 
of pleading from England. It has been abolished in that 
country for twenty-five years. One by one, most of the states 
have adopted codes, but Illinois and a few others still stand 
by the ancients. But a system of pleading, be it elaborate 
and technical, or succinct and simple, though it may lighten 
a person’s pocket, will never endanger his liberty. If it be 
the former, it will probably err the other way. Therefore we 
are content, while admiring the simplicity of a well consid- 
ered code system, to let our friends cleave to Tidd and Chitty. 
But we would say a word concerning the attachment laws of 
some of the states, and in the rear we again observe Illinois. 
That a man who violates the law of his. country should, alike 
for the punishment due to his crime for the example to others, 
and for the safety of the community, be kept in close custody, 
no one will deny. But that a citizen without any evidence 
of crime, or even of fraud, should in a civil suit, in many 
cases amounting to a simple dispute, be arrested on a writ of 
capias and kept in‘’a common jail unless he is willing or able 
to give bonds for his release, is surely abhorrent to our ideas 
of personal liberty. It is possible in the state of which we 
have been speaking and in a few other. states, for this to be 
done; for it to be done without reason or foundation and 
without satisfaction or compensation. <A citizen of these 
states may be sued for a tort and thrown into the county 
prison. He may be kept there till the trial of the cause is 
reached—which in some of the populous counties may be a 
whole year—and at the end of that time the cause being 
heard upon the merits, the civil action may be dismissed. 
Again, we are forced to compare this with the English law. 
Such a practice we know once existed there, but it fell with 
the Marshalsea and the Fleet. 


COMPETENCY OF CHILDREN AS WITNESSES.—In the case 
of Day v. Day, to appear in 66 New Hampshire, a boy ten 
years of age and the son of the parties to the suit—a libel for 
divorce—was offered as a witness for the libellant. The wit- 
hess appeared to have no knowledge of the nature of an oath. 
The court instructed him upon that point, and then received 
his testimony, subject to the objection of the libellee. On 
appeal to the Superior Court of Judicature, it was held that 
the witness was properly admitted to testify. The ancient 
rule of common Jaw was, that no witness under the age of 
nine years should be sworn; but the latter rule is that, if the 





child appear after examination by the court, to possess a 
sufficient sense of the wickedness and danger of false swear- 
ing, he may be sworn, although less than nine years of age. 
The jury will give his testimony such credit as they shall think 
it deserves, considering his appearance and intelligence, and 
the circumstances of his testifying. Commonwealth vy. Hutch- 
inson, 10 Mass. 225, Mr. Greenleaf says, 1 Gr. Ev. sec. 367, that “ 
there is no precise age within which children are excluded 
from testifying. Every person of the age of fourteen is pre- 
sumed to have common diseretion and understanding, until 
the contrary appears; but under that age it is not so presumed. 
If, after enquiry he appears to have sufficient natural intelli- 
gence, and to have been so instructed as to comprehend the 
nature and effect of an oath, he is admitted to testify, what- 
ever may be his age. When it appears that a child who is 
offered as a witness has not been sufficiently instructed int the 
nature of an oath, the court will, in its discretion, put off the 
trial till this can be done. 1 Gr. Ev. 367. It will be presumed 
that the presiding judge instructed the child, and that he 
appeared to understand the nature of anoeath. In Carlton y. 
Carlton, 40 N. H. 14, the witness being under the age of four- 
teen years, was prima facie incompetent; and this presump- 
tion had to be remoyed in order to his admission. Onexamin- 
ation, no want of intelligence was found, and no want of 
general religious instruction and competency, but only want of 
knowledge of the nature of anoath. To such a child it must 
have been easy to communicate the necessary information on 
that point. The competency was a question of fact, which, 
being determined by the court below, the supreme court re- 
fused to consider. 

There are some cases holding a contrary doctrine. Rex y. 
Williams, 7 Car. & P. 320, where, upon the trial of an indict- 
ment for murder, a daughter of the prisoner, aged eight years, 
was called as a witness on the part of the prosecution. After 
being examined as to the nature of an oath, she was rejected 
by Patterson, J., who said he must be satisfied that the child 
felt the binding obligation of an oath, from the general course 
of her religious education. The effect of the oath upon the 
conscience of the child should arise from religious feelings of 
a permanent nature, and not merely from instructions con- 
fined to the nature of an oath recently communicated to her 
for the purpose of the trial. Previous to the happening 
of the circumstances to which the witness was offered to tes- 
tify, she had no religious edycation whatever, and had neyer 
heard of the future state, and, as thejearned judge remarked, 
“now has no real understanding on the subject.” This prob- 
ably furnishes the reason why she was excluded. In Rex y. 
Pike, 3 Car. & P. 598, the declaration in articulo mortis, made 
by achild four years of age, was rejected on the trial of an in- 
dictment for the murder of such child, Mr. Justice Park re- 
marking,—* Itis quite impossible that she, however precocious 
her mind, could have had that idea of a future state which is 
necessary to make such a declaration admissible.” .On the 
other hand, Mr. Greenieaf says, it is not unusual to receive 
the testimony of children under nine, and sometimes, even 
under seven years of age, if they appear to be of sufficient 
understanding, and cites as authorities 1 East P. C. 442. Com- 
monwealth v. Hutchinson, 10 Mass. 225, McNolle’s Ey. 154, 
and State v. Whittier, 8 Shefe, 341; and it has been admitted 
even at the age of five years,—for which he gives Rex v. 
Brasier, 1 Leach Cr. Cas, 237, Bull. N, P, 298, 8, C., and 1 East 
P. C, 443, 8. CO, 
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INSURANCE — INTEREST OF ASSURED— WHAT IS AN 
OveER-VALUATION.—In the Supreme Court of the United 
States, during its last term, in the case of the Franklin Life 
Ins. Co. of Philadelphia v. Vaughan, in error to the Circuit 
Court of the United States for the Eastern District of Ar- 
kansas the defences made by the company on the trial in the 
court below were overruled, and the judgment in favor of 
the plaintiff affirmed. The plaintiff in error, in the first place, 
defended the action on the ground of a violation of that con- 
dition of the policy which provides, that “if the interest of 
the assured in the property is not absolute, it must be so ex- 
pressed in the policy, otherwise the insurance shall be void,” 
and of a misstatement in answering that there was no encum- 
brance on the property insured. The insured had bought 
the goods of one Flowers. They were in the store of Harris 
& Co., auctioneers, at the time of the purchase, and were 
left there for sale by and under the direction of Vaughan, the 
purchaser. It was agreed by him that the first proceeds of 
the sale should be paid to the vendor, to the amount of $3,150, 
and if the auctioneers advanced money upon the stock, they 
were authorized to retain the possession and control of the 
goods as their security. There was no evidence, or claim, 
that any such advance was made. 

The supreme court held that there was nothing to justify 
the claim that the property insured was encumbered, or that 
any person other than the vendor had any interest init, or 
that the title of the insured was not absolute. The property 
was sold to the insured in April, 1873, and the evidence 
showed that when so sold it was in the auction store of Har- 
ris & Co., for sale. The goods remaining there, the purchaser 
took possession and proceeded to make sale of them, as was 
also proved on the trial. The agreement contained no limi- 
tation of Vaughan’s title, and expressed no right of posses- 
sion or control in any person other than himself, except in the 
event that Harris & Co. should make advances. It stipulated 
that Harris & Co, might hold the possession and control of 
the goods as security for their advances. There was no such 
stipulation in favor of the vendor. He did not profess to re- 
tain any right in the goods or any control over their posses- 
sion. So faras he was concerned, Vaughan had the full power 
of disposition. His claim was upon the money realized from 
the sales. To bring his claim into enjoyment, it was neces- 
sary that sales should first be made, and Vaughan, and Harris 
& Co., as the agents of Vaughan, were entrusted with this 
duty. The goods were, and the proceeds of the goods when 
sold would be, the property of Vaughan. His agreement as 
to the proceeds did not affect his title or estate. While it is 
possible that, in the event of a fraudulent combination to de- 
fraud him, Flowers might have invoked the aid of.a court of 
equity in securing the proceeds of the sales, there :was noth- 
ing to affect the present title of his vendee. It might be lik- 
ened to the familiar case of an insurance upon a house in the 
name of the mortgagor, which he promises to hold for the 
benefit of the mortgagee. While, under certain circumstan- 
ces, equity would interfere in behalf of the mortgagee, it 
could scarcely be doubted that, until the occurrence of such 
circumstances, the mortgagor is the owner of the policy and 
its fruits. 

A defence was also sought to be made on.the ground of 
the over-valuation of the goods by Vaughan when he ob- 

-.tained the insurance. The value of the property was estimated 
by the applicant at $12,000 which statement was signed by 
Vaughan and agreed to be true, so far as it was known to 
-him, and so far as it was material to the risk. This was on 
the 23d of March, 1873. The fire occurred on the 5th day of May, 
1873. Thesale of goods after the purchase, and before the fire, 
amounted to the sum of $653. The jury found the goods, 

which were actually destroyed, to have been worth $7,204, 





These two sums therefore showed the value of the goods to 
be $7,857. 

In passing upon this point, Mr. Justice Hunt who delivered 
the judgment of the court, said : ‘‘ The value of the goods was 
to be estimated by the applicant. He gave this estimate at $12,- 
000, and there is not the slightest evidence that such was not 
his honest estimation of their value. {nsurance agents, as well 
as other persons, know with what partiality most men esti- 
mate their property, and how much more valuable they es- 
teem it when their own than when it is their neighbor’s. 
They do not object to this principle when the premiums are 
received for issuing policies. It is only when losses occur, 
that they seek to apply the more rigid test of actual value. 
The value of a stock of goods is not always, nor usually, in- 
dicated by its purchase price. Such goods are often bought 
in the country to sell at retail and at a profit. What may be 
expected to be obtained for them under such circumstances 
may reasonably be considered their value, and that the owner 
and purchaser should estimate them at much more than he 
gave for them, and should hope and expect to make large 
gains and profits upon their sale, was, no doubt, understood 
by the agent making the insurance. The counsel of the 
plaintiff in error, in his brief, concedes that it is not every 
over-valuation which will avoid a policy, but he objects to 
the charge of the judge, that to produce this result the over- 
valuation must be ‘ grossly enormously’ in excess of the 
truth. It is hardly just to the judge holding the circuit, or 
to the claimant, that the charge should rest upon this state- 
ment. The judge undoubtedly said ‘that if the valuation 
was grossly enormously in excess of the value of the goods, 
then the burden is cast on the plaintiff of showing that he 
acted honestly and in good faith in making the valuation, and 
that it was not made for any fraudulent purpose or with any 
fraudulent intention, but was an honest and unintentional er- 
ror.’ He did not, however, say that nothing less than this 
would have that effect. Hesaid, also: ‘The law exacts the ut- 
most good faith in contracts of insurance, both on the part of 
the insured and the insurer, and a kndwing and willful over- 
valuation of property by the insured, with a view and purpose 
of obtaining -insurance thereon for a greater sum than could 
otherwise be obtained, is a fraud upon the insurance company 
that avoids the policy.’ * * ‘It is aquéstion of good faith 
and honest intention on the part of the insured, and though 
he may have put a value on his p:o erty greatly in exce s of 
its cash value in the market, yet if he did soin the honest be- 
lief that the property was worth the valuation put upon it. 
and the excessive valuation was made in good faith, and not 
intended to mislead or defraud the insurance company, then 
such over-valuation is not a fraudulent over-valuation that 
will defeat a recovery.’ Looking at the whole charge, as 
we must do, we think the jury were correctly instructed, 
and that there was nothing said to which the company can 
properly except.” 





Secondary Evidence of Lost Will. 

The case of Sugden v. Lord St. Leonards, recently before 
the English Court of Appeal, is of interest not only on ac- 
count of the legal principles there considered and enunciated, 
but also from the position and surroundings of the parties. 
One of the foremost legal writers of Great Britain and of the 
present century, Edward Sugden,—from the year$1805, when 
he published his great work on Vendors and Purchasers, till 
almost half a century later when as Lord St. Leonards and 
ex-lord chancellor of England, he went back to his books and 
exchanged the gown for the pen—had again and again, notably 
in his Letters to a Man of Property published in 1809, and his 
Handbook of Law published in 1849, endeavored to simplify 
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the network of the law and to impress upon those possessed 

of property, the necessity of so disposing of it that no legal 
technicalities should be able to interfere with their express 
wishes. And yet this man, whose life as student, author, 
lawyer, solicitor-general and chancellor, had been one long 
study of laws, and one long lesson to his countrymen, left his 
estate in such a way that it has furnished a law suit, in which 
the ablest counse] of the country have been engaged, and 
which has already been argued before two courts. It could 
not be said that he lacked time to make his will, for his life— 
less seven years,—extended over a century. But when he 
died no will could be found, and although the strictest search 
was made, his corpse being exhumed that the pockets in his 
dressing-gown in which he was buried might be examined, 
the will has never been seen since his death. 

The ex-chancellor had been careful, as far as he could foresee, 
to leave his affairs in perfect order. In 1867 he had made a 
will, and three years later, having in the meanwhile made 
certain purchases of property, he added to his former will. On 
both occasions while he was drawing the documents there 
was the greatest difficulty in prevailing on him to take re- 
freshments, because he did not wish to be interrupted and he 
gave as a reason that, if anything should happen to him while 
the will was, as it were, in suspense, questions might after- 
wards arise on it. His daughter, Miss Sugden, was his aman- 
uensis; she had corrected the proof of the various editions 
of his works; after he had completed his wills, he had read 
them over to her and explained their provisions. When ex- 
ecuting the different codicils, she was called upon by him to 
refer to the will, for particulars that he wanted. The will 
was last seen on the 20th of August, 1873. It was kept ina 
small box in a room on the ground-floor of the house, acces-: 
sible to the inmates of the house. On the 29th of January, 
1875, Lord St. Leonards died, and on the box being opened by 
the solicitor employed by the executors, the will was found 
to be gone. The executors thereupon presented for probate 
eight ¢adicils executed by the deceased, and a paper purport- 
ing to contain the material portions of the will, according to 
the statements of the testator and the recollection of his 
daughter. The probate court granted probate of both the 
paper and codicils, and on appeal the Court of Appeal has de- 
livered an exhaustive judgment affirming the decree. 

The judgments delivered by Cockburn, C. J., Jessel, M. R., 
James and Mellish, L. JJ., are devoted mainly to the admissi- 
bility of secondary evidence of a lost will. The court being 
satisfied on this point, had little difficulty in finding that the 
will had not been destroyed by the testator animo revocandi ; 
that the evidence, if admissible, was satisfactory and that 
although not complete, probate should be granted so far as 
the evidence went. The court held that the. statements of 
Lord St. Leonards, whether made before or after the execu- 
tion of his will, were admissible to prove its contents, and 
overruled as to statements made after the execution a contrary 
decision of Lord Penzance, in Quick v. Quick, 3 Sw. & Tr. 
442, 

“The question,” said Chief Justice Cockburn in delivering 
his judgment, 24 W. R. 860, “presents itself whether the 
declarations of the testator can be received as secondary evi- 
dence of the contents of the lost will. No doubt generally 
speaking, where secondary evidence is received, if oral, it 
must be given on oath ; if documentary, it must be verified on 
oath. Nevertheless, the declaration of the deceased persons 
are in several instances admitted as exceptions to the general 
rule; where such persons had peculiar means of knowledge, 
and may be supposed to have been without motive to speak 
otherwise than according to the truth. It is obvious that a 





ment he has executed. If he speaks of its provisions, he can 
have no motive for misrepresenting them, except in the rare 
instances in which a testator may have the intention of mis- 
leading by his statements respecting his will. Generally 
speaking, statements of this kind are honestly made ; and this 
class of evidence may be put on the same footing with the 
declarations of members of a family in matters of pedigree, 
evidence not always to be relied on, yet sufficiently so to 
make it worth admitting, leaving its effect to be judged of 
by those who have to decide the cause. It is upon this prin- 
ciple, I presume, that the declarations of a deceased testator 
have in more than one instance been admitted as evidence. 
Thus they have been admitted, as in the case of Doe v. 
Palmer, 16 Q. B. 747, to negative the presumption arising from 
interlineations appearing on the face of a will, that such inter- 
lineations had been made subsequently to the execution of 
the will. In like manner the declarations of a testator have 
been admitted to show the continuing existence of the will 
at the time they were made, and so rebut the presumption of 
the will having been destroyed animo revocandi, when the 
will, having remained in the custody of the testator, is no 
longer forthcoming. Thus, if a testator were to say, ‘ When 
Iam dead you will find my will in such a place;’ or, ‘I have 
left my estate of Blackacre to my son John;’ or, ‘I have left 
£5,000 to my daughter Mary ;’ such, or similar declarations, 
would be receivable in evidence to show that the will was, so 
far as was known to the testator, in existence at the time they 
were made. The question before us is whether the state- 
ments made by a testator as to the provisions of his will can 
be received as evidence of the contents of a will known to 
have existed, but which at his death is no longer forthcom- 
ing. That, morally, such statements and declarations are 
entitled, where no doubt exists of their sincerity, to the 
greatest weight, can not be denied ; and I am at a loss to see 
why, when such evidence is held to be admissible for the two 
purposes just referred to, it should not be equally receivable 
as proving the contents of the will. If the exception to the 
general rule of law which excludes hearsay evidence is ad- 
mitted, on account of the exceptional position of a testator, 
for one purpose, why should it not be for another, where 
there is an equal degree of knowledge, and an equal absence 
of motive to speak untruly ? Could it be contended that, if 
the testator had given written instructions for his will, or 
had first made a draft of the will, and had endorsed on the 
back of it, ‘This is the draft from which I copied my will,’ 
the draft would not have been admissible to prove the eon- 
tents of the will? Or suppose he had made a copy of the will 
endorsing it as such, is our law in such a state that such a copy 
would be inadmissible to show the contents of the lost will ? 
There are, no doubt, cases in which the declarations of a tes- 
tator are inadmissible. Thus a statement by a testator that 
he had duly executed his will could not be received, as was 
decided in the case of The Goods of Ripley, 6 W. R. 460, 1 
Sw. & Tr. 68, and there is good reason for the decision, 
namely, that the exercise of the testamentary power, being 
conditional on the observance of the formalities prescribed 
by statute, a man can not, by his own mere assertion, estab- 
lish that he has fulfiled the conditions necessary to the exer- 
cise of the right. So, where there is a patent ambiguity on 
the face of a will, arising either from an error in the designa- 
tion of the person who is to take, or of the property be- 
queathed, which makes the execution of the will impossible, 
the instructions or other declarations of the testator can not 
be resorted to, to remove the difficulty. For, here again, the 
statute comes in the way,and prevents effect being given to the 
will otherwise than as executed by the testator. So that if, as 
in Doe v. Hiscocks, 5 Mee. & Wel. 363, he has spoken of John as 





man who has made his will stands pre-eminently in that posi- 
tion, He must be taken to know the contents of the instru- 


the eldest son of his son John, when in fact the eldest son of 
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John was Simon, and John was the second son, effect can not 
be given to the will by showing that the testator meant Si- 
mon when he said John. It would be to make a new will 
unaccompanied by the statutory requirements. It is ob- 
vious that the present case stands on totally different grounds. 
Like that of Doe v. Palmer, it has no reference to an ambigu- 
ity to be solved. No difficulty here arises as to making the 
will speak differently from its language as executed by the 
testator. There being no question as to the due execution, 
the statute creates no difficulty. The question is simply one 
of the admissibility of secondary evidence, and has to be de- 
termined by the rules of evidence alone. I am therefore de- 
cidedly of opinion that all statements or declarations, written 
or oral, made by a testator prior to the execution of the will, 
are admissible as evidence of its contents ; which, of course, 
lets in papers J. and K., the memoranda made by the testator 
as preparation for his will. The admissibility of declarations 
made subsequently to the execution of the will creates greater 
difficulty by reason of a dictum of Lord Campbell in Doe 
v. Palmer and a decision of Lord Penzance in Quick v. Quick, 
12 W. R. 1119, 3 Sw. & Tr. 460. In principle there appears 
to me to be no distinction. The position of the testator is 
the same, both as respects peculiar knowledge and motive for 
speaking the truth, which can be no less than the motives 
which he has for making statements as to his intentions prior 
to the execution of the will. In the case of a holograph will, 
the testator alone may know the contents. In the case of its 
loss, his statements afford, morally, the best evidence of the 
contents; yet we are asked to exclude their operation as 
showing the contents, though it is acknowedged that such 
evidence is available to rebut the presumption of revocation, 
and to establish what is called adherence to the will. The 
adoption of such a rule would, moreover, lead to a very 
strange anomaly. The great majority of statements made by 
a testator, adduced for the purpose of proving adherence, are 
in’ fact statements as to the contents of the will. But such 
statements of the contents of the will, assumed to be truth- 
ful, having been admitted and acted upon, for the purpose of 
showing that, so far as the testator was concerned, the will 
was still alive, how isit possible to shut out the evidence 
when the enquiry as to the contents comes directly in ques- 
tion. It appears to me that if, as an exception to the general 
rule, the evidence is admissible for the one purpose, it must 
be equally so for the other.‘ How can we use evidence of the 
contents of a will for an ulterior purpose, and shut it out. 
when the contents of the will’are themselves immediately in 
question. As regards the two authorities referred to, it is to 
be observed that what is said by Lord Campbell in Doe v. 
Palmer is merely an obiter dictum, unnecessary to the decis- 
ion of the case, inasmuch as all the declarations of the testa- 
tor given in evidence had been made prior to the execution 
of the will. The case of Quick v. Quick is, however, an au- 
thority directly in point, as the contents of the will were 
there sought to be proved by declarations of the testator made 
after the execution of the will. Refusing to act on these, 
Lord Penzance refused probate of the will. Taking a differ- 
ent view of the law, for the reasons I have given, I can not 
concur in the judgment of: Lord Penzance in the'case of 
Quick v. Quick, and I feel tliat we are bound to overrule it. 
I am, therefore, of opinion that the various statemients of 
Lord St: Leonards, whether before or after the execution of 
his will, are admissible to prove the contents of the will.” 





—No extradition treaty with Great Britain yet. Minister Pierrepont 
denies that any arrangement has been arrived at, as stated in the press 
cablegrams. , . ? 

—Tue Supreme Court of Utah has ‘affirmed the decision of the7dis- 
trict court inthe case of Gen. Reynolds, being a test case, as regards po- 


When Federal Courts will Follow Decisions of State 


Courts. 
TOWNSEND v. TODD ET AL. 
Supreme Court of the United States, October Term, 1875. 


In the construction of the recording acts of a state, the federal courts will fol- 


low the state court, if there has been a uniform course of decision. 


Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Mr. Justice Hunt delivered the opinion of the court. 

The validity of the mortgage of $50,000 is attacked on the ground 
that it is in violation of the spirit and policy of the statutes and record- 
ing system of the state of Connecticut. The district and the circuit 


judge, each familiar with the statutes and decisions of that state, sus- 


tained this proposition. The precise objection to the mortgage is that 

it does not truly describe the debt intended to be secured. The mort- 

gage by its terms was given to secure the payment of a note of $50,000, 

dated April 12, 1873, executed by George T. Newhall to the order of 
James M. Townsend, payable on demand, with interest at the rate of 
seven per cent., payable semi-annually in advance. The bill alleges, 

and it is found by the district judge to be true, that Newhall was not at 

the date of the mortgage, and when the same was recorded, indebted 

to Townsend in any sum whatever which was secured by said note. 

The understanding was that Townsend would endeavor to borrow 
money or available securities to furnish to Newhall’s creditors in satis- 
faction of his debts, and the mortgage was to stand as security for the 
repayment of the values thus advanced. The mortgage and note were 
to be placed in the hands of one White, and if Townsend was unable to 
render this pecuniary aid, the sum of $40,000 was to be endorsed upon 
the note and mortgage by White, and the mortgage was to stand as secu- 
rity for the Chapman mortgage of $7,500 and a debt of $2,500 due to Town- 
send, also secured by another mortgage. Townsend did not obtain 
or borrow money or securities from any third person on the faith of 
this mortgage, but in reliance upon the security of the mortgage he: 
did endorse notes for Newhall and pay money to an amount exceeding 
$6,000. The struggle on the part of Townsend is to hold his mortgage 
for this sum of $6,000. 

The question depends upon the recording acts of the state of Connec- 
ticut, and we are bound to follow the decisions of the courts of the state 
in their construction of those acts, if there has been a uniform course of 
decisions respecting them. Allen v. Massey, 17 Wall. 854; Swift v. 
Tyson, 16 Peters, 1; Chicago City v. Robbins, 2 Black, 428. 

The cases of Pettebone v. Griswold, 4 Con. R. 158; Shepard v. Shep- 
ard, 6 Con. R. 87; North v. Belden, 13 Coner, 8438; Hart v. Chalder, 
14 lb. 77; Merrils v. Swift, 18 Ib. 257; Bacon v. Brown, 19 Ib. 30, and 
several others, are clear and decisive against the validity of the mort- 
gage in question. In Brown v. Mix, 20 Con. 420, and Potter v. Holden, 
é 1b. 385, the supreme court of that state held to its principles in words, 
but in effect considerably relaxed the rule. If those cases stood alone, 
or if there was no later case, there would be some room for doubt what 
the rule should be. The very recent case, however, of Flood v. Bram- 
hall, 41 Con. R. 72, fully and distinctly reasserts the rule laid down in 
the earlier cases. It is there held that the mortgage must truly describe 
the debt intended to be secured, and that it is not sufficient that the debt 
be of such a character that it might have been secured by the mortgage, 
had it been truly described. 

In the most of the states a mortgage like the one before us, reciting a 
specific indebtedness, but giyen in fact to secure advances or endorse- 
ments thereafter to be made, is a valid security, and would be good to 
secure the $6,000 actually advanced before other incumberances were 
placed upon the property. 11 Oh. St. R. 282; 12 Ib. 88; 34.N. Y. 307; 
35 Ib. 500 ; 22 N Y. 380; 2 Sand. Ch. R. 78; 6 Duer R. 208. 

We should be quite willing to give the appellant the benefit of this 
principle to the extent of his actual advances, but the contrary rule seems 
to be so well settled in Connecticut that we are not at liberty to do so. 
The decree vacating and cancelling the appellant’s mortgage must, there- 
fore, be affirmed. 


Railway-Aid Bonds—Condition Precedent. 
HUMBOLDT TOWNSHIP v. LONG ET AL. , 
Supreme: Court of the United States, October Term, 1875. 


1. Recitals in Bonds.—Irregularities in the issue of town bonds in aid of 
railroads do not uffect their validity in the hands of a bona fide holder, provided 
the original legislative uuthority to issue them is constitutional, and the bonds 
recite that they were issued in pursuance of such authority.. Miller, Davis and 
Field, JJ., dissenting. 

2. Condition Preceient.—The negotiability of town bonds in aid of the 
construction of a railroad is not affected by the recital that the bonds were is- 
sued ‘‘ for the construction of the same through said township.’’ The con- 
struction of the road is not'a condition on which the payment of the. bonds 
depends. 


In error to the Circuit Court of the United States for the District of 


Kansas. . 
Mr. Justice Srrone delivered the opinion of the court. 





Wgamy, convicted and sentenced to two years imprisonment and $500 fine. 
appeal has been taken to*the Supreme Court of the United States. 
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to which the coupons in suit were attached are negotiable bonds, such 
as to entitle the plaintiff to the rights of a bona fide holder of negotiable 
paper taken in the ordinary course of business before maturity. 

hey are certificates of indebtedness to the railroad company, or 
bearer, each for one thousand dollars, lawful money of the United 
States, payable on a day certain, with interest at the rate of seven per 
cent., payable annually on the first days of January in each year, at a 
specified banking house, on the presentation and surrender of the respec- 
tive interest coupons thereto annexed. If this were all, there could be 
no doubt of their meio pa negotiability. But itis said the subsequent 
language of the certificates controls the absolute promise, and shows 
that payment was to be made only on a contingency. This is argued 
from the’ recital contained in the instrument, and from what follows it. 
We quote: “ This bond is issued for the purpose of subscribing to the 
capital stock of the Fort Scott and Allen County Railroad, and for the 
construction of the same through the said township, in pursuance of, 
and in accordance with, an act of the legislature of the state of Kansas, 
entitled ‘ An act to enable municipal townships to subscribe for stock in 
any railroad, and to provide for the payment of the same, approved 
February 25, 1870;’ and for the payment of the said sum of money 
and accruing interest thereon, in manner aforesaid, upon the perform- 
ance of the said condition, the faith of the aforesaid Humboldt town- 
ship, as also its property, revenue and resources is pledged.” Relying 
upon this clause of the certificate, the township contends that the con- 
struction of the railroad through the township was a condition upon 
which the payment was agreed to be made. We think, however, this is 
not the true construction of the contract. The construction of thé road 
as well as the subscription for stock were mentioned in the recital as 
the reasons why the township entered into the contract, not as condi~ 
tions upon which its performance was made to depend. It was for the 
purpose of subscribing, and to aid in the construction of the road, that 
the bond was given. The words ‘‘upon the performance of the said 
condition,” can not then refer to anything mentioned in the recital, for 
there is no condition there. A much more reasonable construction is 
that they refer to a former part of the bond, where the annual interest 
is stipulated to be payable at a banker’s, ‘“‘on the presentation and sur- 
render of the respective interest coupons.” Such presentation and sur- 
render is the only condition mentioned in the instrument. But that 
stipulation presents no such coutingency as destroys the negotiability of 
the instrument. It is what is always implied in every promissory note 
or bill of exchange, that it is to be presented and surrendered when 
paid. As well might it be said that a note payable on demand is pay- 
able upon a contingency, and therefvre non-negotiable, as to affirm that 
one payable on its presentation and surrender, is, for that reason, desti-, 
tute of negotiability. 

The next question certified is, whether the bonds are invalid because 
of the fact that the election was held within less than thirty days after 
the day of the order calling for it. 

The act of the legislature under which the bonds purport to have 
been issued, (passed in 1870), is the act under which the bonds consid- 
ered in the case of Marcy v. The Township of Oswego, 3 Cent. Law 
JOURNAL, 389, were java, We held in that case that by its provisions 
the board of county commissioners, who caused the bonds to be issued, 
were constituted the authority to determine whether the conditions of 
fact, made by the statute precedent to the exercise of the authority 
granted to execute and issue the bonds, had been performed, and that 
their recital in the bonds, issued by them, was conclusive in a suit against 
the township brought by a bona ey holder. In so ruling we but decided 
what has often before been decided, and what ought to be regarded as a 
fixed rule. Applying it to the solution of the question now before us, 
it is plain that the bonds are not invalid because all the notice of the 
popular election was not given which the legislative act directed. The 
election was a step in the process of execution of the power granted to 
issue bonds in payment of a municipal subscription to the stock of a 
railroad company. It did not itself confer the power. Whether that 
step had been taken or not, and whether the election had been regularly 
conducted, with sufficient notice, and whether the requisite majority of 
votes had been cast in favor of a subscription, and consequent bond issue, 
were questions which the law submitted to the board of county commis- 
sioners and which it was necessary for them to answer before they could 
act. In the present case, the board passed upon them, and issued the 
bonds, asserting by the recitals that they were issued “in pursuance of 
and in accordance with the act of the legislature.” Thus the plaintiff 
below tovk them, without knowledge of any irregularities in the process 
through which the legislative authority was exercised, and relying upon 
the assurance given by the board that the bonds had been issued in ac- 
mews with the law. In his hands, therefore, they are valid instru- 
ments. 

The third question certified is answered by what is decided in the 
case of Marey v. The Township of Oswego, to which we have already 
referred. There is no essential difference between this case and that. 
The assessment rolis of the township may have been proper evidence 
for the consideration of the board of county commissioners when they 
were enquiring what the value of the taxable property of the township 
was, but the bonds are not invalid in the hands of a bona fide holder 
by reason of their having been voted and issued in excess Of the stat- 
utory limit, as shown by the rolls. Whatever may be the right of the 
township as against those who issued the bonds, it can not set up 
against bona fide holder of the bonds that the amount issued was too 
large, in the face of the decision of the board, and their recital that 
pene were issued pursuant to, and in accordance with, the act of 

70. 


The judgment of the circuit court is affirmed. 


NOTE.—For the dissenting opinion of Mr. Justice Miller, in this and 
other bond cases decided at the same term, see, 3CENT. Law Jour- 
NAL, 390. 





Measure of Damages for Failure to Deliver Goods. 
IN RE NORTH ET AL. 


United States District Court, District of Massachusetts. 
Before Hon. Joun LowELt, District Judge. 


1. Damages for Breach of Contract.—The measure of damages for a 
breach of contract to deliver goods is the difference in price of that precise kind 
of goods at the time and place of performance. 2 

2. Goods Bought for Foreign Market.—Where goods are bought fora 
foreign market, if the buyer can not indemnify himself by buying the article in 
the home market, the damage is his actual loss, whether measured by a do- 
mesiic Or foreign standard, 


The creditors and debtors respectively submitted to the court the 
question, what damages should be proved against the assets for an ad- 
mitted breach of contract. A case between the parties had been tried 
in the circuit court, resulting in a verdict for the plaintiffs, the creditors, 
for $1,250 and interest, but being dissatisfied with the rule of damages 
laid down at the trial, they had filed a bill of exceptions which had been 
allowed. Since the trial the defendants have become insolvent, and 
have offered a composition to their creditors, which these plaintiffs are 
willing to accept for such sum as they could recover at law. 

The contract was that the defendants should deliver a large quantity 
of pork, of a certain description and quality, at Boston, free on board a 
steamer or sailing vessel during the month of March, to be shipped to 
Antwerp at a stipulated freight; and they wholly failed to perform this 
contract. The plaintiffs, who were merchants in New York, claimed to 
recover the difference between the contract price, and the market price 
in Antwerp, at the end of March, or some later time, which would give 
them $5,628 ; and the defendants admitted a liability for the difference 
in price at Boston. Correspondence which passed between the parties 
before and after the breach was submitted de bene, and contained some 
statement, concerning a loss by re-sale, but such loss was not proved, 
nor relied on by the plaintiffs. ; 


LowELL, J.—The distinctions adopted on this subject are very nice, 
and this case comes near to some that are on each side of the line. The 
general rule is that the damages for a breach of contract to deliver 
goods is the difference in price of that precise kind of goods at the time 
and place of performance. That rule would give the plaintiffs only the 
sum awarded by the jury under the instructions of the court, if Boston 
is to be regarded as the place of performance. It is argued by the 
oe that when goods are known to be bought for a particular mar- 

et, and the seller agrees to forward them to that market, the latter be- 
comes the place of performance, or if not, it becomes the place whose 
market price is te govern the damages. A passage from Addison on 
Contracts, 7 Lond. Ed. 1875, p. 473, is cited to the effect, that if a for- 
eigner orders goods in England to be forwarded to a foreign market for 
sale, and the seller knows of this purpose and undertakes to forward the 
goods, but neglects so to do, the measure of damages is the difference 

etween the contract price and that of the foreign market. The cases 
cited by Mr. Addison do not sustain this proposition, but 1 agree to its 
correctness, as I understand it. The distinction between the case sup- 
pone and this case is, that the foreigner has no means of indemnifying 

imself until it is too late; he is not in England, nor bound to be there, 
and the market price there is of no consequence to him ; he has a right 
to go and meet his goods in the foreign country, or to await them there, 
if it is his own country, and his loss arises not only out of the breach of 
the contract to sell, but also of that to forward the goods. Such a case 
was Bel! v. Cunningham, 3 Peters, 59, cited by the plaintiffs. where a 
correspondent abroad, being ordered by a merchant here to ship certain 
zoods to Havana, by a certain vessel, shipped something else, and it was 
held the damages were to be ascertained at Havana. 

In the many cases against carriers who have undertaken to deliver 
goods at a certain place, of course the damage is to be ascertained at 
that place. 

Here both parties were contracting at home, and the goods were to be 
delivered at Boston, on board ship, to be sure; but the contract was 
divisible, and the plaintiff would have a clear right to revoke that part 
which required them to be shipped, and tosay, ‘* We will take the goods 
in Boston and pay the full price.” If, then, it had happened that the 
—_ had risen here and fallen in Antwerp, so that the plaintiffs would 

ave made a large loss by the shipment, would they not have had the 
right to offer to take the goods here, and if delivery was refused, to in- 
sist on the measure of damages which the defendants now insist on? I 
think so. And the rule must be the same for both parties, and under 
both contingencies, excepting that if the plaintiff still desired the goods 
for shipment, he may recover any increased charges, such as freight and 
insurance, in addition to the increased price. 

Of the two cases cited by Mr. Addison, one was against a carrier for 
non-delivery at A., and of course the damages were suffered at that 
place. The other is Borries v. Hutchinson, 18 C. B. n. s. 445. In that 
case two material facts were found: Ist. There was no market price 
in England. 2nd. The seller knew that the buyer bought to sell again ; 
and the court allowed, not the difference in market price in the two 














places, but the actual profit of the re-sale. 
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A very recent case in England, later even than the last edition of Ad- 
dison, was decided on the authority of Borries v. Hutchinson. It was 
this: the seller knew that the buyer was to ship the goods to a foreign 
country ; and upon the breach, there being no market price for such 
— in England, and no such goods to be had, the buyer purchased in 

ngland such goods as were most like them, and thus filled his sub-con- 
tract, and was allowed the increased price of those goods above the con- 
tract price. Hinde v. Liddell, L. R. 10, 2 B. 265. It results from these 
cases, not that the foreign market is to rule, but that if the domestic 
buyer can not indemnify himself by buying the article in the home 
market, he may have his actual loss, whether that happens to be more 
or less, and whether it is measured by a domestic or a foreign standard, 
if this loss was such as, by reason of notice or contract, the parties may 
be presumed to have contemplated. I understand, too, that in the last 
case the court considered that a notice that the goods were for shipment 
was equivalent to a notice of re-sale, or at least of an intent to sell 
again. In this case no evidence has been given of actual loss; no evi- 
dence of a re-sale; of a rise in freight or insurance; of the lapse of a 
season in the trade; of anything peculiar in the circumstances. The 
naked facts are presented, of a market price here and a higher market 
price in Antwerp; and on that showing, Isay there is no rule of law, and 
no decision known to me or cited in argument, that takes it out of the 
ordinary doctrine of the difference between the market price in Boston, 
and the contract price. Two American decisions were cited. Messmore 
v. N. Y. Shot and Lead Co., 40 N. Y. 422; Merrimack M’f’g Co. v. 
Quintard, 107 Mass. 127. In the former, the defendant undertook to fur- 
nish in New York bullets of a certain kind and quality, and was in- 
formed that they were ordered to fill a particular contract with the state 
of Ohio; it was held that the plaintiffs might recover their actual_loss 
in Ohio. In the second, coal was to be delivered in Pennsylvania for 
use in the plaintiff’s factory in Massachusetts, and was delivered, but of 
inferior quality and later than the contract required, and the damages 
in Massachusetts wereallowed. The latter of these cases is a good il- 
lustration of the proposition above cited from Addison, because the 
plaintiffs had no agent at Philadelphia to inspect or accept the coal. In 
neither of these cases was it proved or admitted that the plaintiff had 
an opportunity to recoup himself by buying the article at the market 
price of the day, at the time and place of the breach ; but, on the con- 
trary, is to be clearly inferred from the facts of both those cases. 

I do not mean to say that the plaintiffs here might not have recovered 
not only the considerable sum they ask for, but much more, if the facts 
were that they had suffered more. This decision rests upon the simple 
ground that evidence of a market price in Boston makes out prima fa- 
cie the measure of damages claimed by the defendants, and that the 
plaintiffs should go further and show, if they can, that they have neces- 
sarily lost more in this particular case. That such additional loss is 
proved, was or should have been within the contemplation of the par- 
ties, is perhaps sufficiently shown by the agreement to ship the goods to 
Antwerp ; but it is not proved, and in the mode the case 1s presented I 
have the right to infer that it was incapable of proof, though mentioned 
in some of the plaintiffs’ letters. 

One word more, to prevent misapprehension. It was said that the de- 
fendants had prevented the plaintiffs from shipping other goods, b 
penina. fe make the shipment after the regular time of performance. 

do not think the letters of the plaintiffs give any consent to a post- 

nement. They insist throughout that they shall hold the defendants 
‘or full damages. But erecting that there was a postponement, the 
rule of damages would be the same at the end of the extended time as 
before, and for the reasons already given, I can not find that any other 
damage was suffered at that or any other time. 
Debt admitted for $1,250 and interest. 


Action by Administratrix for Injury to Personal Es- 
tate through Negligence Causing Death—Estoppel 
by Admission in Previous Action brought for Com- 
pensation to Family. 


LEGGOTT v. GREAT NORTHERN RAILWAY COMPANY.* 
English High Court of Justice, Q. B. Division. 
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cal attendance and nursing, and otherwise during his illness, and at the 
time of his death his personal estate and effects were much diminished 
in value by reason of the circumstances aforesaid.” 

The defendants, in the 1st and 2nd paragraphs of their statement of 
defence, denied receiving the deceased as a passenger, and that the in- 
juries done to him vy, So by their negligence or default. In the 8rd 
paragraph they denied the consequences alleged in the 6th paragraph of 


the statement of claim above set out. Inthe 4th paragraph they said . 


that such alleged consequences, if any, were the result of a disease in 
the ear from which the deceased was suffering. The 5th and 6th para- 
graphs of the statement of defence were as follows: ‘5. The defend- 
ants further say, with respect to the several matters alleged and contained 
in the plaintiff’s statement of complaint, that heretofore and after the 
death of the said Richard Thomas Leggott, the plaintiff, as administra- 
trix of his personal estate and effects, for the benefit of herself, as the 
wife, and of Annie Leggott, Alice Leggott, and Ada Leggott, the chil- 
dren of the said Richard Thomas, sued the defendants in the Queen’s 
Bench Division of the High Court of Justice at Westminster, under the 
statute in such cases made and provided, for that the defendants were 
in possession of a certain railway station called King’s Cross, and were 
carriers of passengers from thence to Finchley, and the said Richard 
Thomas Leggott in his lifetime became and was received by the defend- 
ants as a passenger, to be by them, as such carriers, safely and securely 
carried upon such railway from the said King’s Cross station to Finch- 
ley, for reward then paid by him to defendants. Yet the defendants 
did not securely carry the said Richard Thomas Leggott upon the said 
railway on the said journey, but so negligently and unskilfully con- 
ducted themselves in and about managing the said station at King’s 
Cross and the platform thereof, that after the suid Richard Thomas Leg- 
port had been so received by them as a passenger, and while he was 
awfully waiting upon the said platform to be carried upon the said 
journey, a certain barrow or trolley was, by the negligence of the defend- 
ants, violently pushed against him, and he was knocked down and in- 
jured in his head and leg and otherwise, and by reason of the injuries 
thereby occasioned to ) Fag the said Richard Thomas Leggott after- 
wards, and within twelve calendar months next before the commence- 
ment of such action, died, and such proceedings were had upon such 
action that a verdict was taken by consent, and afterwards judgment of 
the said court was signed against the defendants for the said cause of 
action for £500, and the plaintiff *s costs of action in that behalf, and the 
defendants paid to the plaintiff, as administratrix as aforesaid, the said'sum 
of £500, together with the amount of her costs in such action, and the 
plaintiff, as such administratrix, received the same in full satisfaction 
and discharge of the judgment and causes of action. 6. The defendants 
say also that heretofore, and before bringing this action, the plaintiff, as 
ministratrix as aforesaid, sued the defendants in respect of the sev- 
eral matters, claims, and causes of action alleged in the statement of 
claim herein, and the defendants paid to the plaintiff, as such adminis- 
tratrix, £500, and the costs of such action, and the plaintiff, as such ad- 
ministratrix, accepted the same in full satisfaction and discharge of all 
such claims and causes of action.” 

The plaintiff, in her reply, joined issue upon the whole of the state- 
ment of defence except the 5th paragraph, to which she demurred. She 
further replied that the defendants were estopped from making the de- 
nials in the Ist and 2nd paragraphs of their statement of defence by the 
record in the action mentioned in the 5th persarene- The defendants, 
in their rejoinder, joined issue upon and demurred to the reply of es- 
toppel. 

Mellor, Q. C., Harmsworth with him, for the defendants. —The plaintiff 
sues in the second action in a totally different capacity from that she bore 
in the first action. Either there is no estoppel upon us in this action, or 
the plaintiff has no cause of action at ail now. Bradshaw v. Lancashire & 
Yorkshire Railway Company, 23 W. R. 310; L. R. 10 C. P. 189, how- 
ever, seem to show that such an action as this will lie, though there has 
been a previous action under Lord Campbell’s Act, 9 & 10 Vict. c. 93. 
Blake v. Midland Railway Company, 18 Q. B. 93, decided that only pe- 
cuniary damages can be recovered under that act ; and was followed in 
Dalton v. Southeastern Railway Company, 6 W. R. 574, 4 C. B. Nn. s. 
296. The very cause of the action here shows there is no estoppel. 
Section 3 of the act express] — that the executor or administra- 
tor bringing the action shall be a trustee for the parties beneficially 
interested, and is to divide the damages in such shares as the jury direct. 
To make an estoppel the action must be between the same parties in 
the same rights; but the act creates a special trust. In the notes to The 
Duchess of Kingston’s Case, Sm. L. C. 7th ed. vol. 2, p. 792, the law is 
so laid down, and the cases are cited. The record upon its face shows 
the plaintiff sues as administratrix in a different right. 27 & 28 Vict. c. 

s. 1, shows that if she is a beneficiary, it does not matter whether she 
sues as administratrix or not. She was not an administratrix, in the or- 
dinary sense, in the former action, but assumed that character for a 
special purpose. If aman is sued as executor de son tort, and after- 
wards as rightful executor, he must be described as executor in both ac- 
tions, but his admission in the first does not bind him in the second. 
Doe dem. Hornby v. Glenn, 1 A. & E. 49. [Quain, J.—That is not a 
case of estoppel. When the plaintiff made his first agreement he had 
nothing to give ; then he gets the legal estate.] In this action the de- 
fendants deny the contract ; but in the first action that would have been 
immaterial. He also cited Middleton’s Case, 3 Rep. 28d : 

Bray, for the plaintiff. Potter v. Metropolitan Railway Company, 
which was approved in Bradshaw v. Lancashire and Yorkshire Railwa 
Company, and affirmed in the Exchequer Chamber, 32 L. T. N. S. 36, 
23 WE Dig. 201, shows this action will lie. The admission in the 









>—>_ 4 Det of} mee 


Sea- 


— 





August 4, 1876.] 


CENTRAL LAW JOURNAL. 


497 





revious action under Lord Campbell’s act is an estoppel upon the de- 
fendants in this action, the two actions being between the same parties 
and in the same right. _Comyn’s Digest, ‘‘ Estoppel ”’ ; Duchess of King- 
ston’s Case, Sm. L. C. 7th ed. vol. 2, p. 789. The reason why a stranger 
to the action is not bound, is that he has not had the opportunity of 
coming into court, bringing evidence, cross-examining the witnesses, 
ete. Here there has been every opportunity of doing so. [Quain, J.— 
Here the administrator is dominus litis in a very limited sense. Could 
he release the action?] Unless fraud or collusion were shown. [Mel- 
lor. J.—Could an executor make an admission binding upon the parties 
interested?] Yes. t vain, J.—-The money never becomes part of the 
estate of the deceased.] If the executor were defeated, he would be per- 
sonally liable for the costs. 3 & 4 Will. 4, c. 32, s. 31, and the preamble 
of 27 & 28 Vict. c. 95, reciting, as causes, why actions are not brought, 
inability or default to obtain probate or administration, or unwilling- 
ness or neglect, implies that in other cases a release would be binding. 
Quain, J.—The executor could not possibly bind the rights of the bene- 

ciaries, even without fraud.] He also cited Robinson’s case, 3 Rep. 32 b. 

MELLor, J.—I think this case has been very well put by Mr. Bray, 
but we have come to the conclusion that it is a case in which the estop- 
pel does not arise. It seems that, though nominally the action is be- 
tween the same parties—that is to say, the machinery in the one case is 
the same as in the other—the case in which the verdict was recovered was 
an action of a very special and limited description. It was an action 
given expressly by statute, and must be confined within the limits of 
the statute. It was to provide for what the law had not before provided 
for, namely, the right to sue by an executor or administrator for the 
benefit of the estate in respect of the death of the deceased occasioned 
by the neglect of other persons; and the recital of the act is that “no 
action at law is now maintainable against a person who, by his wrongful 
act, neglect, or default may have caused the death of another person, 
and it 1s oftentimes right and expedient that the wrongdoer in such case 
should be answerable in damages for the injury so caused by him.” 
Then it proceeds: “Be it therefore enacted that whensoever the death 
of a person is caused by wrongful act, neglect, or default, and the act, 
neglect, or default is such as would (if death had not ensued) have en- 
titled the party injured to maintain an action and recover damages 
in respect thereof ’’—therefore it is limited entirely to that—“‘ then, and 
in every such case, the person who would have been liable if death had 
not ensued shall be liable to an action for damages, notwithstanding the 
death of the person injured. . .’ And in the 2nd section it expressly 
adds that “every such action shall be for the benefit of the wife, hus- 
band, parent and child of the person whose death shall have been so 
caused,” and then the jury are to assess damages proportioned to the 
injury. 

By the latter statute, the 27th & 28th Vict. c. 95, the machinery was 
altered. There it is recited that ‘it may happen by reason of the ina- 
bility or default of any person to obtain probate of the will or letters of 
administration of the personal estate and effects of the person deceased, 
or ky reason of the unwillingness or neglect of the executor or admin- 
istrator of the person deceased to bring such action as aforesaid, that 
the person or persons entitled to the benefit of the said act may be de- 
prived thereof ;” therefore an action is there given directly to the per- 
son injured, but it is in respect of exactly the same matter and the same 
cause as in Lord Campbell’s Act. Therefore, that being the state of 
things, and the executor being the mere machine, and that being the 
form of machinery provided by which an action can be maintained, the 
interest of the executor in maintaining the action is to be kept strictly 
within the limits of Lord Campbell’s Act. Now, that_being so, can an 
admission on the record, made where the right of the executor to bring 
the action is expressly so limited, be set up in another action brought 
by the executor generally in respect of the assets and estate of the de- 
ceased ; so that in that action the defendants, who had submitted in the 
former action, are to be concluded from denying the facts alleged in the 
second action? I think there is no estoppel under these circumstances. 
Although the machinery nominally is the same, the entire object and 
effect of the action are totally different, and any adniission made by the 
executor would not be admitted in a subsequent action brought in res- 
pect of the general estate of the deceased. The administratrix here 
does not sue in respect of anything belonging to the deceased, but solely 
in consequence of the rule that in an action for breach of contract she 
may sue on behalf of the deceased just as he might if he had lived. 
By various decisions the injury for which such an action will lie has 
been limited to pecuniary injury. With the single exception of the 
case in the common pleas, Iam not aware of any decision that an action 
would lie in respect of injury done either in the way of contract or 
otherwise in respect of the damage sued for in that action. But as that 
has been decided on that point, I yield to that authority to that extent. 
Therefore I think on both grounds, the decision in the common pleas, 
and the absence of any estoppel, the defendants are at liberty to traverse 
the facts alleged by the plaintiff. 


Quarn, J.—I am of the same opinion. I think the defendants are 
entitled to judgment on the demurrer to the estoppel. Now the rule 
about estop Fis very correctly laid down in the note to The Duchess of 
Kingston’s Case, Sm. L. C. 7th ed. vol. 2, p. 792. It is said there “ that 
a verdict against a man suing in one capacity will not estop him when 
he sues in another distinct capacity ;”’ in other words, it must be not 
only the same person, but one suing in the same right. I think that in 
the previous action, although it was the same person suing, she was not 
suing in the same right; and therefore the estoppel does not exist. The 
present action is an action by an administratrix, in the ordinary sense of 
the word, representing the estate of the deceased, bringing an action for 





a loss to that estate—either to increase the estate or for some loss that 
has accrued to it. It is like the action under the statute that enables an 
executor to bring an action for damage to the personal estate. But when 
you come to the other action, it is an entirely different thing. Lord 
Campbell’s Act enables an action to be brought in a case where it could 
not be brought before; namely, where a man has suffered injury and 
died in consequence. Now that act gives an entirely new action, not an 
action connected with the estate in the slightest Seapets the damages 
do not belong to the estate. But it simply says the person bringing the 
action on behalf of certain relations shall be either the executor or the 
administrator. It is a. therefore, that the action brought by the 
— designated by the statute is brought in an entirely different right 
rom, and, in point of fact, has no relation to, the action brought by the 
administrator in his ordinary capacity. Therefore an admission in the 
one action does not create an estoppel in the other. Mr. Justice Grove 
points this out in Bradshaw v. Lancashire and Yorkshire Railway Com- 
pany, where he says: ‘ In the case of such right of action, he sues as legal 
owner of the general personal estate which has descended to him in course 
of law; under the act he sues as trustee in respect of a different right 
altogether on behalf of particular persons designated in the act.”” It is 
true that in that case no question of estoppel arose, but the court pointed 
out the very distinction we now take, and the very distinction upon 
which we decide this case. As regards the action itself, as far as I am 
concerned, I yield to the decision of the common pleas, but without as- 
senting to it. 
Judgment for the defendants on the demurrer to the estoppel, and for 
> plaintiff on the demurrer to the 5th paragraph of the statement of 
efence. 





Nolle Prosequi. 
BOWDEN v. THE STATE.* 


Court of Appeals of Texas, June 12th, 1876. 


Hon. M. D. Ecror, Presiding Justice. 
} Associate Justices. 


“« Joun P. WuirTE, 
“« C. M. WINKLER, 


Bowden and one Arnold were jointly indicted for burglary. The then district 
attorney, believing Arnold to be the guilty party, and that he could not be con- 
victed without the testimony of Bowden, agreed to enter a nol. pros. as to Bow- 
den, if he would appear as witness for the state and testify to all he knew about 
the case. With the consent of the court. the nol. pros, was entered, and Bowden 
recognized as a witness for the state. The defendant, Arnold, was convicted on 
another indictment, and at a subsequent term of the court. Bowden wus again 
indicted by the grand er os the same offence. Held, that the agreement by 
= amees attorney was binding upon the state, and that defendant could not be 
tried. 


The opinion of the court was delivered by Wurtz, J. 


This case presents, as its leading feature, rather an anomalous question. 

It appears that at the March term, 1872, of the District Court of La- 
mar County, appellant and one H Arnold were jointly indicted for 
burglary. eterson, who was at that time district attorney of that 
district, believing that Harry Arnold was the guilty party, and that a 
case could not be made out agaist him (Arnold) without the evidence of 
his co-defendant, Bowden, after a consultation with the district judge 
then presiding, and with his entire concurrence, made an agreement 
with the defendant, Bowden, that he would enter a nolle prosequi in the 
case as to him, if he, Bowden, “‘ would well and truly attend as a witness 
for the state in the cause inst Arnold, and fully and truly testify all 
he knew about the case.”” This proposition was accep y Bowden 
and the nol. pros. entered and Bowden then entered into a reeognizance 
to appear and testify against Arnold. In pursuance of this agreement, 
the witness, Peterson, tells us that Bowden “has promptly attended 
court ever since, and is still under recognizance in that cause.” At the 
succeeding July term, 1872, the grand jury returned two indictments, 
both bearing the same number (1444), the first filed on the 25th, upon 
which defendant was tried in this case, and the second on the 30th of 
July, both Ac Bowden alone for the same burglary, it being, as the 
evidence su sequently showed, the same identical aun with which 
Bowden had been jointly indicted with Arnold, as aforesaid, and for 
which he had been discharged by the entry of the nol. -» a8 above 
stated. In the meantime, Arnold, the co-defendant of Bowden, had 
been indicted, and on the 12th day of April, 1873, was tried, convicted 
and senten to two years in the eer for another crime, to 
wit, theft from the storehouse of one P. M. Price; and the case against 
oe in which the nol. pros. was entered as to Bowden, has not been 
tried. 

At the December term, 1873, Bowden filed a plea to the jurisdiction 
of the court, setting forth as the ground of his plea the facts and cir- 
cumstances of the nol. pros., and on the 6th of April, 1874, he further 
plead the same facts and circumstances in bar of the prosecution. On 
the 9th of February, 1876, M. L. Sims, the then district attorney, filed 
a general demurrer to the special pleas of defendant, which was sustained 
by the court, and defend ant saved a bill of exceptions. On the same day, 
the defendant was tried upon his plea of not guilty, was found guilty by 
the verdict of the jury, and his punishment at two years in the 
penitentiary. He made a motion for a new trial, which was overruled, 


*For the report of this case we are indebted to Hon. A. J. Peeler, Ass’t. 
Atty. Gen. of Texas. 











498 CENTRAL LAW JOURNAL. 





[Vol. $, No. 31. 





and he appealed. There was no exception taken to the sufficiency of 
the indictment upon which defendant was tried, nor was there any mo- 
tion in arrest of judgment, and we therefore do not feel called upon to 
pass upon its validity. 

‘We purpose only to notice the second and fourth errors assigned, as 
we do. not deem the others to have been. well taken. 

These two grounds of error present substantially the question as to 
whether or not, under the facts as above detailed, the court should have 
entertained jurisdiction of the case. In other words, whether, after the 
nol. ‘pros. had been entered, und defendant had been discharged in con- 
sideration of his turning state’s evidence and testifying against his co- 
defendant, he could again be indicted and tried for the same offence 
when, through no fault of his, the case of his co-defendant, in which he 
was to give his evidence, had never been called for trial, or he afforded 
an opportunity to comply with his promise. 

e have been unable to find a parallel case, but have found some 
authorities which we déem applicable. The evidence of accomplices 
has at all times béen admitted, either from a principle of public policy 
or from judicial necessity, or from both. They are, no doubt, requisite 
as witnesses in particular cases, but it has been well observed that in a 
regular systein of administrative justice they are liable to great objec- 
tions. “The law,” says’ one of the ablest and most useful of modern 
writers upon criminal jurlepredetice, ‘confesses its weakness by calling 
in the assistance of those by whom it has been broken. It offers a pre- 
mium to treachery, and destroys the last virtue which clings to the 
degraded transgressor, On the other hand, it tends to prevent any ex- 
tensive agreement among atrocious criminals, makes them perpetually 
suspicious of each other, and prevents the hopelessness of mercy’from 
rendering them _desperate.”” The People v. Whipple, 9 Cow. 707; 
Chitty’s Crim. Law, 82, 603, 769; Gow. 834; 1 Leach, 118-120. The 
rule of practice in such cases is laid down by Mr. Greenleaf. He says, 
“In regard to defendants, in criminal cases, if the state would call one 
of them as a witness against others in the same indictment, this éan onl 
be done by discha 1 tg from the record, as by the entry of a nolle 
prosequi, or by an order for his dismissal and disch when he has 
— in abatement as to his own person, and the plea is not answered.” 

Greenleaf, Ev. 3.363, _ Again, the same learned author says, ‘‘ The ad- 
Mission of accomplices as witnesses for the government is justified by 
the necessity of the case, it being often impossible to bring the principal 
offenders to justice without them. * * * But whether an accom- 
plice, already charged with crime by indictment, shall be admitted as a 
witness for the government or not, is determined by the judges in their 
discretion, as may best serve the pempere of justice. If he appears to 
have been a principal offender, he will be rejected; and if an accom- 

lice, having made'a private confession upon a promise of pardon made 

y the attorney general, should afterwards refuse to testify, he may be 
convicted upon the evidence of that confession.’’ 1 Greenleaf Ev. 3 379. 

In the celebrated case of The Commonwealth v. Knapp, Putnam, J., 
aye, ‘Persons who are properly admitted here as state’s witnesses, are 
substantially in the same position as persons in England who are prop- 
erly admitted to become witnesses for the crown against their accom- 
plices. ‘The ‘protection of the government is extended upon the saine 
terms, although the forms of proceeding are somewhat different. There, 
if the witness for the crown conducts himself fairly, and makes and tes- 
tifles to a full disclosure, he is recommended to mercy, and a pardon is 
always ted. Here, the attorney general, of his own authority and 
upon his official seapomeiey, gives the pl of the government that 
the state’s witness shall not be prosecuted if he makes and testifies to a 
full disclosure of all matters in his knowledge against his accomplices. 
In England, @s well as in Massachusetts, those who are admitted as wit- 
nesses for the government may rest assured of their lives, if they per- 
form their en; ents.” 10 Pick. 478.. In the case of The People v. 
Whipple, already _— above, Duer, .C. J., says: “So long as by 
the policy of the law accomplices are deemed competent witnesses 
p somee their fellows, so long must.a discretion in regard to admitting 

be' vested somewhere or other in the government. It could not 
consistently in the nature of the power, or ‘the cause and character of 
Pormpome 3 eecrora be committed to the chief executive magistrate, 
nor it with propriety be entrusted to the public prosecutor, or any 
other inferior ministerial officer of justice, because, strictly speaking, it 
is the exercise of a high judicial discretion, and the reason for vesting it 
in the court, rather in the committing magistrate, or even the pub- 
lie prosecutor, is, that. the admission of the party as a witness amounts 
to’ a promise by the court of a recommendation to mercy, upon condi- 
tion of his ‘a full and fair disclosure of all the circumstances of 
the crime.’’ 9 a os a 
‘Lord Mansfield in King v. Rudd, T, 831, quotes the conclusions 
of Mr. Justice Gould in a case ievolviner the effect of the accomplice 
turning state’s evidence, in which‘he held, ‘that the accomplice, havin 
performed the conditions on which he was admitted as a witness, although 
failed to produce the conviction of his associates, was nevertheless 
entitled to a recommendation for pardon,” and he so ruled—as Lord Mans- 
field thought, ‘‘ very rightly.” Judge McLean, in the United States 
Circuit Court in the case of the United States v. Lee, says: ‘‘In the 
ease of Lee, he was used as a witness, with an iedgentenidth that he 
would not be proseeuted to conviction, provided he made a full disclosure 
in regard to the acts of Warner. The court have heard his evidence, and 
there seems'to ‘be no doubt that the disclosures made by the witness 
were true. He implicated himself, being the driver of the mail stage, 
but he was inst’ to do the’act by: Warner, who was a much. 





The governmént is bound in honor, under the circumstances, to carry out 
the understanding or arrangement by which the witness testified. and ad- 
mitted in so doing his own turpitude. Public policy, and the great ends 
we justice, require this of the court.’ United States v. Lee, 4 Mc- 

an, 1 

Again, we copy from the opinion of Judge Duer in The People v. 
Whipple. He says, ‘It may, however, be objected, that ina case like 
the present, there can be no certain assurances of a pardon, inasmuch 
as the power of granting pardons is vested by the constitution solely in 
the governor, and that the authority of the court extending no farther 
than the recommendation, it musi, after all, rest with the executive, 
whether that recommendation be complied with or not. This is indeed 
true, but it by no means follows that where an implied pledge results 
from the conduct or proceedings of a co-ordinate department of the 

overnment, or is given even by its subordinate agents acting in good 
aith within the scope of their authority, it will not be sanctioned by 
the executive. On the contrary, the legal presumption is that the pub- 
lic faith will be preserved inviolate, the law respected, and an equitable 
claim, founded upon both, ratified and allowed. Could a different sup- 
osition be for a moment tolerated, this court would nevertheless be 
und most scrupulously to discharge its own obligations, as far as they 
extend, and as far as we have the power. And if an accomplice per- 
form the condition on which he is admitted as a witness for the people, 
according to its spirit, we hold ourselves bound iu duty and in con- 
science to redeem the promises which the law raises in his favor to the 
very letter.” 9 Cow. 716-17. 
nder our statute it is provided “that the district attorney may at 
any time dismiss a prosecution as to one or more defendants jointly in- 
dicted with others, and the person so discharged may be introduced by 
either party.” Pas. Dig. Art. 3053. And it seems to have become a 
practice, recognized as correct in our own courts, for the district attorney, 
with the concurrence of the court, to enter a nolle prosequi in cases 
where it was deemed essential to the ends of justice, that one or more 
of the defendants, by his consent or at his instance should turn state’s 
evidence against his co-defendants. Garrett v. The State, 41 Tex. 530; 
Banara v. The State, 42 Tex. 260; Williams and Smith v. The State, 
42 Tex. 392- Wright v. The State, 43 Tex. ; McWilliams v. The State, 
(Tyler, Nov. 26th, 1875.) 

tn the case of Johnson v. The State, Walker, J. says, ‘‘There was no 
error in allowing the trial to pease until the case of The State v. Jules 
Mitchell could be called for the purpose of allowing a nolle prosequi to 
be entered prepatory to offering him as a witness. It was probably a 
step necessary to be taken, to serve the ends of justice in this case. 
Nothing was done in this case to interrupt the state. The state wanted 
to use Mitchell as a witness, and wished first to relieve him from an 
indictment which was pending against him for the same offence for 
which Johnson was tried, and there was no error in what was done.” 
Johnson v. The State, 33 Tex. 570. 

We have been thus particular in quoting so largely from the author- 
ities above cited, for the reason that they are the only ones which we 
have been able to find having any bearing upon the question presented 
in this case. The difference between these cases and the one at bar, it 


“will be perceived, consists in the fact that the witness in those cases, 


upon the entry of the nolle prosequi, was put upon the stand, or pro- 
posed to be put upon the stand, to testify in the trial then progressing or 
about to commence. And it is undoubtedly the better rule that the 
nolle prosequi should not be entered until after an announcement of 
ready for trial by both parties. 

The state, it seems, felt the necessity in this case of having the testi- 
mony of Bowden. in the trial against Arnold. The proper officers rep- 
resenting the state, the district attorney and the district judge consent- 
ing, contracted with defendant that a nolle prosequi should be entered 
“(if he would well and truly attend as a witness for the state against 
Arnold, and fully and truly testify ail he knew about the case.” The 
agreement was performed on the part of the state by the entry of. the 
nolle prosequi, and was performed by defendant, as far as he was able to 
perform it, by the recognizance entered into on his part to testify when 
the Arnold case was tried. 

There is no doubt of the correctness of the rule, ‘‘ that the effect of a 
nolle. prosequi is to put the defendant without day upon that indictment,” 
and that ordinarily ‘‘ he becomes while he is so amenable to another in- 
dictment in any court having jurisdiction of the offence.” 1 Colby’s 
Crim. Law, 271; 1 Bishop’s Crim. Law, 23 856 and 862. 

There might have been no impropriety, while it was evident that the 
Arnold case could not be tried, to pestare the finding of another indict- 
ment against Bowden, though of this we do not feel perfectly satisfied. 
Stil], we do not hesitate to say that, in our opinion, the defendant should 
not have been tried on the subsequent indictment, so long as the solemn 
contract between bim and the state was subsisting, and he was alone pre- 
vented from a specific performance of his Re by the want of an oppor- 
tunity todo so. There has been no default on his part, and until there 
is, the plighted faith of the state should have been kept inviolate in his 
immunity from further prosecution and pnnishment. 

Pan of the lower court is reversed and the cause is re- 
manded. 





—TueE BELKNAP IMPEACHMENT.—The impeachment trial has ended 
in the acquittal of the ex-secretary. On the first article thirty-five.sen- 
ators voted guilty, and twenty-five not guilty; on the second, thirty-six 

ilty, twenty-five not guilty, and on the third, thir‘y-seven guilty, and 

enty-five not guilty—the requisite two-thirds being wanting in every 
case. All but one of thé senators voting in the negative explained that 





and more experienced person. The court think that Lee as a witness 
has actéd in food f faith’ and that the ‘acquittal of Warner by the jury 
in no respects affects the right of the witness to claim an exeniption, 


, 


they did ‘so on the ground of want of jurisdiction. 





_ J. -.  - ee ee 


August 4, 1876.} 
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Rights of the United States in Bankruptcy Pro- 
ceedings. 


LEWIS, TRUSTEE, v. UNITED STATES. 
Supreme Court of the United States, October Term, 1875. 


1. Priority of Payment.—The United States is in no wise bound by the 
bankrupt act and is entitled to priority of payment, although it does not prove 
its cleim, and without regard to the form of the indebtedness. 


2. . Trust Fund.—The United States may filea bill in the circuit court 
to obtain payment out of a trust fund, held by a trustee, appointed in proceed- 
ings in bankruptcy. 


3. . Claims against Partnership.—Where the United States holds 
aclaim against a tirm of which some of the partners are aliens, it may claim 
priority of payment out of the estate of the resident individual partners, with- 
out first resorting to the partnership. 


4. Collateral Securities.—The United States need not exhaust the col- 
laterals held by it before claiming priority of payment out of a bankrupt estate. 


Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

The opinion of the court was delivered by Swayne, J. 

This case turns upon legal propositions. There is no controversy 
about the facts. Jay Cooke, McCulloch & Co., bankers of London, were 
appointed by the United States disbursing agents for the navy depart- 
ment. On the 19th of October, 1873, they were indebted to the depart- 
ment for the balance of moneys placed in their hands for disbursement. 
in the sum of one hundred and thirty-one thousand, six hundred and ten 
pounds, nine shillings and eight pence. On or about the 20th of <4 
tember, 1873, when the amount due to the department was considerably 
larger than that mentioned, the company placed in the hands of the 
United States or their agents a large amount of collaterals for the se- 
curity of the debt. The United States claim the right to apply the 
proceeds of these collaterals to the payment of another and later debt 
urising in the same way. Irrespective of the collaterals, the amount 
first mentioned, with interest, is still] due and unpaid. 

The firm J. Cooke, McCulloch & Co. consisted of Hugh McCulloch, 
J. H. Puleston and Frank H. Evans, residents of Great Britain, and of 
Jay Cooke, Wm. G. Morehead, H. C. Fahnestock, H. D. Cooke, Pitt 
Cooke, George C. Thomas and J. Cooke, Jr., residents of the United 
States. For along period previous to the time first mentioned, there 
was'a banking house in Philadelphia under the name of Jay Codke & 
Co. The members of that firm were the seven American partners in 
the house of Jay Cooke, McCulloch & Co., and James A. Garland. On 
the 26th of November, 1873, all the persons composing the firm of Jay 
Cooke & Co. were adjudicated bankrupts, and this adjudication remains 
in full force. This included the seven American members in the house 
of Jay Cooke, McCulloch & Co. The other three partners of this latter 
firm are not bankrupt. Under the proceedings in bankruptcy the de- 
fendant, Lewis, has been appointed trustee of the estates of the bank- 
rupts of the firm of Jay Cooke & Co., and as such received and holds 
their several separate individual estates and assets, and the estates and 
assets of the firm as well. The estates of these bankrupts are insuffi- 
cient to pay all their indebtedness. The United States, under the stat- 
utes in such case provided, claim priority of Fe sere of their debt 
before mentioned, out of the separate estates of such members of the 
firm of Jay Cooke & Co. as were also members of the debtor firm of 
Jay Cooke, McCulloch & Co. The trustee denies the validity of this 
demand. The United States have instituted this proceeding to en- 
force it. 

On the 10th of April, 1875, there was already accumulated in the 
hands of the trustee of the funds so claimed by the United States, the 
sum of two hundred and sixty-seven thousand, eight hundred and forty- 
four dollars and eighty cents. 

The bankrupt act of March 2, 1867, declares that, in the order for a 
dividend, ‘the following claims shall be entitled to priority or prefer- 
ence, and to be first paid in full in the following order: “ First. Fees, 
costs and expenses of suits and of the several proceedings under this 
act, and for the custody of property, as herein provided. Second. All 
debts due to the United States, and all taxes and assessment under the 
law thereof.” 

The 5th section of the act of March 8, 1797, 1 Stat. 515, enacts : 

“That where any revenue officer or other a hereafter eae | 
indebted to the United States, by bond or otherwise, shall become insol- 
vent, or where the estate of any deceased debtor in the hands of ex- 
ecutors or administrators shall be insufficient to pay all the debts due 
from the deceased, the debt due to the United States shall be first satis- 
fied, and the priority hereby established shall be deemed to extend as well 
to cases in which a debtor, not having sufficient property to pay all his 
debts, shall make a voluntary assignment thereof, or in which the estate 
and effects of an absconding, concealed, or absent debtor shall be attached 
by process of law, as to the cases in which a legal act of bankruptcy 
shall be committed.” 

It may be well to pause here, and carefully analyze the section, and 
consider the particulars of the category it defines, so far as its provisions 





apply to the case in hand. 
Those affected are persons ‘‘ indebted to the United States.” This , 
langu is general and it is without qualification. The form of 
the indebtedness ‘is immaterial. It may be by simple contract, 
specialty, judgment, decree, or otherwise by record. The debt may be 


legal or equitable, and have been incurred in this country or abroad. A 
valid indebtedness is as effectual in one form as another. No discrim- 
ination is made by the statute. The debtors may be joint or several, and 
principals or sureties. Here, again, no distinction is made by the statute. 
All are included. Beaston v. The Bank of Delaware, 12 Pet. 102, 134; 
United States v. Fisher, 2 Cranch, 358. There must be a bankruptcy 
or else insolvency, as the latter is defined by the statute and the author- 
ities upon the subject. As bankruptcy exists here, we need not look 
besa that point in this case. Congréss had power to pass the act. 2 
Cranch, 396. 

Where the language of a statute is transparent and its meaning clear, 
there is no room for the office of construction. There should be no con- 
struction where there is nothing to construe. United States v. Wiltg- 
berrer, 5 Wheat. 76, 95; Cherokee Tobacco, 11 Wall. 616, 621. That 
the facts disclosed in the record bring the case within the plain terms 
and meaning of the section in question, seems to us, viewing the subject 
from our standpoint, almost too clear to admit of serious controversy. 
Affirmative discussion under suchcircumstances is not unlike argument 
in support of a self-evident truth. The logic may mislead or confuse. 
It can not strengthen the pre-existing conviction. 11 Wall. 621. 

The statute must prevail, unless its effect shall be overcome by the 
considerations to which our attention has been called by the learned 
counsél for the appellant. They have argued their contentions with a 
wealth of learning and ability commensurate with the importance of 
the case. 

We shall respond to their propositions without re-stating them. 

The United States are in nowise bound by the bankrupt act. The 
clause above quoted is in pari materia with the several acts giving pri- 
ority of payment to the United States, and was doubtless put in to re- 
cognize and re-affirm the rights which those statutes give, and to exclude 
the possibility of a different conclusion. That the claim of the United 
States was not proved in the bankruptcy ae in question is 
therefore quite immaterial in this case. United States v. Herron, 20 
Wall. 251; Harrison v. Sterry, 5 Cranch, 289. The case presented is 
that of a trust fund, a trustee holding, and a cestui que trust, claiming 
it. This gave the circuit court original and plenary jurisdiction. That 
the fund arose and the trustee was appointed under the bankrupt act 
did not affect the right of the United States to pursue both by the ex- 
ercise of the jurisdiction.invoked. The same remedies are applicable,as 
if the fund had arisen and the trustee had been appointed in any other 
“~~ 12 Pet. supra; Thelluson v. Smith, 2 Wheat. 396. 

he United States were under no obligation to pursue the partnership 
effects of Cooke, McCulloch & Co, before filing this bill. The bank- 
ruptcy of the American partners dissolved the firm of Cooke, McCul- 
loch & Co., not only as to themselves, but also, inter se, as to the solvent 
partners. In analogy to the proceeding at law, where there are joint 
debtors, and one pe the reach of the process of the court, and 
equity has jurisdiction, a decree may be taken against the other for the 
whole amount due. Darwent v. Walton, 2 Atk. 510. In Nelson v. Hill, 
5 How. 127, this court held that the creditor of a partnership may pro- 
ceed at law against the surviving partner, or go in the first instance into 
equity against the representatives of the deceased partner, and that it 
was not necessary fur him to exhaust his remedy at law against the sur- 
rte partner, before proceeding in equity against the estate of the de- 
ceased. The solvency of the surviving partner is immaterial. To the 
same effect are Thorpe v. Jackson, 2 Young & Coll. Ex. 553; and Wilk- 
inson v. Henderson, 1 Myl. & K. 582; Ex parte Clegg, 2 Cox’s Cas. 372 ; 
Camp v. Grant, 21 Conn. 41. A court of equity will not entertain the 
question of marshalling assets, unless both funds are within the jurisdic- 
tion and control of the court. Adams, Equity, 6 Amer. Ed. 548, note; 
Denham v. Williams, 39 Geor. 212; see also, Walker v. Covar, 2 8. C. 
n. 8. 16; Dodds v. Snyder, 44 Ill. 58; Herriman vy. Skillman, 33 Barb. 
878; Shunk’s Appea!, 2 Penn. 804; Coates’ Appeal, 7 W. & 8. 99; 
Kyner v. Kyner, 6 Watts, 221. If a judgment at law be recovered 
against a co-partnership, the separate property of each partner is-alike 
liable to execution with the property of the partnership, and equity will 
not interfere unless there are cogent special circumstances, such as have 
no existence here. Meech v. ‘Allen, 17 N. Y. 300. These authorities 
are conclusive on the point under consideration. If there could other- 
wise be a doubt upon the subject, it is removed by the two statutes. The 
bankrupt law declares that the United States shall be first paid ; the 5th 
section of the statute of 1797 enacts that where there is a debt and 
bankruptcy, they shall have priority of payment. Neither statute con- 
tains any qualifications, and we can interpolate none. Our duty is to 
execute the law as we find it, not to make it. It would be a singular 
equity which would drive the appellees “* beyond sea”’ to carry through 
a litigation of uncertain duration and results against parties there, be- 
fore they can be permitted to proceed against the parties and property 
here. 

It isa settled principle of equity that a creditor holding collaterals is 
not bound to apply them before enforcing his direct remedies against 
the debtor. Kellock’s Case, L. R. 8 Ch. App. 769; Bonser v. Cox. 6 
Beav. 84 ; Tuckley v. Thompson, 1 John. & H. 126; Lord v. The Ocean 
Bank, 20 Penn. 384, Neff’s Appeal, 21 Penn. 248. This is admitted, 
but it is insisted there are special considerations here which ought to 
take the case out of the general rule. We think those considerations 
are all of the opposite tendency. One of them is foundin the charac- 
terand circumstances of a large portion of the collateral assets. The 
facts are set forth in the answer of the United States to the cross-bill of 
the appellant, and need not be more particularly adverted to. Another 
of these considerations oones to all the collaterals, and is conclusive. 

to 


There are parties entitle rd touching the application of the 
proceeds, who were not, and not be, brought before the circuit 
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court. According to the best considered adjudications, no burden touch- 
ing these assets can be made to rest upon the United States, which 7 
are not willing to assume. Doubtless questions will arise involving muc 
delay, before the administration of the fund is completed. In the mean- 
time, the United States can not be barred from enforcing any remedy to 
which they are entitled. 

The court below committed no error in holding that the preference of 
the United States as a creditor of Cooke, McCulloch & Co. applied to 
the separate and individual estates of the bankrupt partners, thus su- 
perseding the rule in equity recognized by the bankrupt act—that part- 
nership property is to be first applied in payment of the goes 
debts, and individual property in payment of the individual debts. It 
is sufficient to say upon this subject, that the learned and elaborate ar- 
gument of the appellant’s counsel, in agen of the ye view, 
overlooks the true meaning and effect of the statutes. e bankrupt 
parties in question were indebted to the United States, and they had 
separate estates. This entitled the United States to the preference 
claimed. One of the obvious purposes of the 5th section of the act of 
1797 was to abrogate the rule insisted upon, and it has clearly done so. 
The provisions of the bankrupt act relied u do not, as we have 
shown, affect the United States. The legal relations of these parties to 
the United States, in this controversy, are just what they would have 
been if those parties were individual debtors to the United States, and 
the firm of Cooke, McCulloch & Co. had never existed. 

The separate and individual interest of the several partners in the 
partnership property of Jay Cooke & Co. can be only the share of each 
one of what may be left after discharging all the liabilities of the co- 
partnership. This will be nothing, the Me being in bankruptcy and 
conceded to be hopelessly insolvent. The United States can, therefore, 
have no interest with respect to the administration of its affairs. Any 
rights as to the collaterals held by the United States, claimed by others, 
must be settled outside of the present proceeding. They can not be 
adjudicated upon in this case. 
he decree of the circuit court is affirmed. 





Libel—Pleading—Evidence. 
¥ CARPENTER v. BAILEY.* 
Superior Court of Judicature of New Hampshire, March, 1876. 


Hon. Epmunp L. Cusuina, Chief Justice. 
“ “WituiaM §S. Lapp, \ Judges. 


“© Tsaac W. Smita, 
.—On the trial of an action for libel, it ap- 

ublication of which was the foundation of 

suit, was among the records of the navy department at Washington. Held, 
that secondary evidence of its existence and contents was properly admitted. 
. . The alleged libel contained charges against the plaintiff as post- 
muster in the naval service of the United States stationed at Portsmouth, and 
requested his removal. Held, that a letter from Vice- Admiral Porter, while in 
charge of the department, to the plaintiff, making the removal and stating the 
reasons for it, was admissible as an act of the department. 

3. . The plaintiff was permitted to testify that he sold his furniture at a 
loss, upon his transfer from the naval station at Portsmouth. Held, no cause 
for setting aside the verdict in his favor. 

4. Plea of Justification.—The allegations of a special plea of justification 
in such a case must be proved substantially as laid. Hence, where such plea 
set up specific facts, going to show that the c were true, and other facts 
showing that the occasion was lawful and the end justifiable, and alleged that 
such was the fact—Held, that the court peaperty refused to c the jury that 
if the alleged charges are true the plaintiff can not recover; also, that the jury 
were properly instructed, among other tli Vie that, if the occasion was lawful 
and the alleged libel true, the verdict should be for the defendant. 


5. Privileged Communication.—Whether an alleged libel is a privileged 
communication is a question for the jury, under proper instructions from the 


1. Libel—Secondary Evi 
pepe that the original writing, the 








From Rockingham Circuit Court. 

Case for libel. Trial before Rann, J., anda jury, at the October 
term, 1874. 

The declaration alleges that on April 20, 1869, the plaintiff was a pay- 
master in the navy, stationed as purchasing agent at Portsmouth; that 
by the rules of the navy department he was entitled to remain on that 
station three years; and that the defendant, contriving, etc., published 
of him the following libel: 

“To the honorable the senators and members of the house of repre- 
sentatives in Congress from New Hampshire: 

“The undersigned, after much patience has been exhausted, beg to 
remonstrate against the further continuance at this station of Paymaster 
J. N. Carpenter as purchasing agent. In all our struggles, Paymaster 
Carpenter has always voted against us, carrying the straight democratic 
ticket, throwing his patronage adversely to the friends of General Grant, 
and always filling the requirements of 4 tool sent here by ex-Secretary 
Wells to carry out the interests of AndrewJohnson. May we hope from 
relief from such a burden? Let the rebel sympathizer be exchanged for 

~a man who will have office hours of a convenient kind, and will be found 
there at least once a day to attend to those having business there, and 
citizens will alike be grateful.” 

“Portsmouth, N. H., April 20, 1869. 

“K. G. Prerce, JR., 
Cuar es RoBINson, 
Aaron YOuNG, 
DANIEL UGHAN, 


* From the advance sheets of 56 New Reports. 


E. A. STEVENs, 

W. H. Hacxert, 
Joun H. Batrey, 
Pate DurRKEE.” 

















The original of the supposed libel was not offered in evidence, but the 
plaintiff testified that he saw the original of the libel in the navy de- 
partment in Washington in possession of Admiral Porter; that the paper 
offered was a copy of the one he saw at the department; that the name 
of “John H. Bailey” was on the paper he saw at the department, in 
in the handwriting of the defendant; that the paper he saw at the de- 
partment was in the same handwriting of a paper he had received in 
course of business from Bailey’s store, which he said was in the hand- 
writing of the defendant’s clerk, and that he knew Bailey’s signature, 
and that the name of Bailey signed to the paper was in his handwriting ; 
that he found the same paper among the records of the department, and 
returned it to the clerk who had charge of it; that early last June he 
called at the navy department to get access to said paper, and that a 
thorough search was made and the paper could not be found. The 
plaintiff did not testify that he made any search himself, or that he had 
since made any further enquiry or attempt to procure the original. The 
defendant objected to the introduction of the copy. The copy was ad- 
mitted, and the defendant excepted. 

The plaintiff introduced a letter from Admiral Porter accompanying 
a copy of the supposed libel, and stating that the plaintiff was trans- 
ferred because of the official acts complained of in said letter. The de- 
fendant objected to said letter, that it did not appear that Admiral Porter 
was acting for the secretary of the navy, or had any authority to write 
such letter. The plaintiff testified on this point as follows: ‘1 know David 
G. Porter. He was the head of the department next to the secretary of 
the navy. He was acting as vice-admiral in the navy. * * I went to 
Washington, to the navy department. 1 found Admiral Porter soon 
after, and he was in control of thedepartment. I applied to Borie first, 
and he referred me to Admiral Porter as the person detailed to attend to 
that duty. I applied to Porter, and he put me off at the time. Again 
I applied, and then, with Porter’s permission, I found the original, of 
which this was acopy. I found the paper among the records of the navy 
department, in its proper place.’’ To the introduction of said letter, the 
defendant exce ted. 

The plaintiff testified, subject to the defendant’s exception, that he 
sold his furviture, upon tranfer from the navy station at Portsmouth, at 
a loss, as bearing upon the question of damages. The defendant re- 
quested the court to instruct the jury that the supposed libel, being a 
petition for the removal of a public officer, is a privileged communica- 
tion, and to maintain the suit the plaintiff must -prove the publication 
to be false and malicious; also that the plaintiff must prove that the 
defendant had probable cause to believe that the publication was true; 
also, that if the alleged charges in the publication are true, the plaint- 
iff can not recover ; also, that this being a privileged communication, the 
question for the jury is, whether the defendant published the supposed 
libel in good faith, and that if he acted in guod faith, the truth or falsit 
of the publication is of no consequence; also, that the supposed libel, 
being a petition for the removal of a public officer, if made only for the 
purpose of being sent to the proper party to effect the object, and was 
so sent, is not the ground of an action for libel at all, but only for an 
action for a malicious prosecution. The court refused these several re- 
quests, and the defendant excepted. The plaintiff offered evidence tend- 
ing to snow that the defendant was actuated by private, personal and 
malicious motives in publishing the alleged libel, which evidence was 
controverted by the defendant. 

The court instructed the jury as follows: ‘‘ That any publication is a 
libel which tends to degrade, injure or bring a person into contempt and 
ridicule ; or accuses him of crime, or other act odious or disgraceful ; and 
that they must judge whether or not the document set forth in the writ 
was a libel that if they found it was a libel, they must enquire whether 
or not it was published upon a lawful occasion; that if the object was 
the removal of an incompetent officer, or to give useful information to 
the community, or to those who had a right and ought to know, in order 
that they might act upon such information, the occasion would be law- 
ful; that if there was merely color of lawful occasion, and the defendant, 
instead of acting in good faith, assumed to act for some justifiable end 
merely as a pretence to publish and circulate defamatory matter, he 
would be liable as though no such pretence existed; that if the occasion 
was lawful, the defendant might either justify or excuse; that, in order to 
justify, he must prove the truth of the matter alleged, and that justifica- 
tion must be as broad as the charge ; that if the occasion was lawful, and 
the alleged libel true, the verdict should be for the defendant; that if the 
defendant could not justify, he might excuse himself by showing that 
the alleged libel was a privileged communication; that it would be a 
privileged communication if it was published upon a lawful occasion, 
in g faith, and with a belief, founded on reasonable grounds, of its 
truth ; that when a person knowingly and purposely does an act injurious 
to an other, without any legal jurisdiction or excuse, he is guilty of legal 
malice; that in determining the defendant’s motive, the jury might con- 
sider the alleged libel as a piece of evidence.” 

To the foregoing instructions of the court to the jury, the defendant 
took the following exceptions: (1) That it 1s a question of law, and not 
a question of facts to be submitted to the jury, whether the publication 
was a libel; (2) that it is a question of law whether the publication was 
a privileged communication, and not a question of fact to be submitted 
to the jury; (3) that the court should have charged the jury that it was 
a privileged communication as a matter of law; (4) that it was nota 

uestion of fact to be left to the jury, whether there was lawful occasion- 
or the publication. 

The verdict was for the plaintiff, which the defendant moved to set 
aside for error in the foregoing rulings and charge, and the questions 
thereupon arising were transferred to this court for determination. 

Lapp, J.—It is a sufficient answer to the objection against admitting 
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secondary evidence of the existence and contents of the alleged libellous 
writing, that the original was shown to be beyond the jurisdiction of 
the court. Burnham v. Wood, 8 H. H. 334; Little v. Paddleford, 13 N. 
H. 167; Woods v. Banks, 14 N. H. 101; Lord v. Staples, 23 N. H. 448; 
Beattie v. Hilliard, 55 N. H. 428. 

There was evidence from which the court might well find authority on 
the part of Admiral Porter to write the letter which the plaintiff received, 
with a copy of the supposed libel, on behalf of the navy department; 
and that fact being found, the letter is to be regarded as the act of the 
department, and was on that ground admissible. 

Fon inclined to think the ruling admitting the plaintiff’s testimony 
that he sold his furniture at a loss, upon being transferred from Ports- 
mouth, may be sustained upon the doctrine of Ingram v. Lawson, 6 
Bing. (N. C.) 212. That was a statement published in the Times news- 
paper, that a ship, of which the plaintiff was owner and master, and 
which he had advertised for a voyage to the East Indies, was not a sea- 
worthy ship and that Jews had bought her to take out convicts. The 
statement was held to be a libel upon the plaintiff, in his trade and busi- 
ness, for which he might recover damages, without proof of malice, or 
allegation of special damage. The action was brought within three days 
after the publication of the libel. The plaintiff was permitted to prove 
at the trial what was the average profit to the captain of a ship upon an 
East India voyage, and that upon the first voyage he took after the pub- 
lication of this libel (it was also after the action was commenced), the 
plaintiff's profits were nearly £1,500 below the average. 

The judges were unanimous in holding that the evidence was prop- 
erly received on the question of damages. Mr. Sedgwick, speaking of 
this case, says,—‘‘ But evidence of profits was not regarded properly as 
a measure of damages;”’ and, after quoting some remarks of the judges 
in rendering their judgments, he repeats,—‘* The evidence was admitted, 
not as a measure of damages, but to serve as a guide for the exercise 
of that discretion which, to a certain extent, is always vested in the 
jury.” Sedgw. on Dam. 92. It does not appear here that the plaintiff 
undertook to state the amount of his loss on his furniture; so that the 
loss from this cause could not have been made a measure of the dam- 
ages. So far as the case shows, it was no more than a statement, made 
in general terms by the plaintiff, that he suffered inconvenience and loss 
as a direct consequence of the libel. His position was, that the libel 
caused his transfer from the naval station of Portsmouth. Whether he 
ought to recover anything for that reason, depended upon whether the 
transfer caused him inconvenience and loss or not. Upon the whole, [ 


am of opinion the verdict ought not for this reason to be disturbed. 
The question as to the 
to the Jury. 
The pleadings are not set out in the case as gr for our considera- 


publication being privileged was rightly left 


tion, and without them I think it is impossible to say whether the 
instructions which the judge gave, to the jury, and his refusal to give 
those requested by the defendant were right or wrong. Certainly the 
case furnishes no evidence from which it can be concluded that they 
were wrong, and so no ground upon which the verdict can be set aside. 
“But a copy of the pleadings was furnished us at the argument, and, 
upon an examination of the record, I think the rulings and charge of 
the court were right. 

The second plea, which sets out certain specific facts going to show 
that the words were true, closes in this way: “ And the defendant, be- 
lieving that the public good required that said plaintiff should be re- 
moved from said office at said station, and that a suitable officer should 
be placed in his stead, and that the senators and representatives in Con- 
gress from the state of New Hampshire were the proper persons and 
officers to be petitioned in order to procure the removal of said plaintiff 
from said office at said station, in good faith, and without any malice or 
ill-will to the plaintiff, but solely to procure the removal of the plaintiff 
from suid office at said station for the public good, signed said petition,” 
etc. Here is a most unequivocal and carefully drawn allegation that the 
occasion was lawful and the end justifiable. It is an integral part of 
the same plea in which the facts are stated which go to show that the 
words were true. This plea comes nearer than any of the others to set- 
ting up the truth in justification. But the legal effect of the allegations 
quoted above is clearly a qualification of the preceding statements in the 
plea, insomuch thatthe plea would be sustained, as lunderstandit, by 
proof that the defendant had probable cause to believe and did believe that 
they were true, supplemented by proof of this additional allegation of 
the lawfulness of the occasion. Palmer v. Concord, 48 N. H. 217. At 
all events, it constituted a material part of the plea of jurstification, 
and, according to all the authorities, the defendant was bound to prove 
it substantially as set out. The instruction followed the plea, and re- 
quired of the defendant nothing more than he wa: bound by law to do, 
namely, prove his justification as he had chuscn to state it in his plea. 
1 7 Pl. 494. My conclusion is, that the exceptions must be over- 
ruled. 

Cushing C. J.—In the case of Beattie v. Hilliard, 55 N. H. 428, it 
was held that a sufficient foundation is laid for the introduction of sec- 
ondary evidence, by showing that the original paper is beyond the ju- 
risdiction of the court. It appears, also, in this case, that the plaintiff 
went to the proper repository where this paper was kept, and where he 
left it before, and that on thorough search being made it could not be 
found. The witness having stated these facts positively,and his means 
of meow te fact not being enquired into, the cases of Dickinson v. 
Lovell, 35 N, H, 9, and Pearson v. Wheeler, 55 N. H. 41, are authorities 
to show that the evidence was admissible. The court having found the 
necessary facts, that finding can not be questioned here, the question of 
discretion not having been reserved. 

As to the paper from Admiral Porter informing the plaintiff that 





he was transferred, and assigning the reason, there was competent evi- 
dence tending to show that he was the acting officer who had author- 
ity to order the transfer, and the evidence therefore was rightly ad- 
mitted. 

One of the natural and necessary and immediate consequences of the 
transfer was the necessary expense attendant upon the breaking up 
of the plaintiff's home at Portsmouth, and establishing a new home 
at the point to which he was transferred; and it appears to me that 
the evidence tending to show that as one of the circumstances was ad- 
missible. 

The case as originally drawn makes no allusion to any special pleas. 
The case is drawn as if it had been tried on the general issue, and 
every defence admitted which could have been made by special plead- 
ing. The case of State v. Burnham, 9 N. H. 34, appears to have been 
ane as a just statement of the law on the subject of libels. I have 
carefully compared the charge of the court with the doctrine as laid 
down in that case, and have been unable to detect any material depart- 
ure from it; and therefore, on the briefs first furnished, I found no dif- 
ficulty in reaching the conclusion that there must be judgment on the 
verdict. 

In the course of the discussion, however, it has come out that the 
case was tried on special pleas as well as on the general issue, and as- 
suming that those pleas were as stated in the report of the case of Car- 
penter v. Bailey, 53 N..H. 590, one of them being simply a justification 
alleging that the publication was true, the charge certainly was not 
adapted to such a plea. 

[have thought proper to examine the pleadings, and it appears that 
they were designed to bring forward precisely the defence which was 
indicated in the case of State v. Burnham,—the issue on the second 
plea being that the words were true, and spoken on a justificable oc- 
casion, and on the fourth plea, that the defendant believed them to be 
true. 

The issues having been made up on these pleadings, it was the busi- 
ness of the court to try those issues. The court was not merely trying 
the question whether or not the publication was true, but also whether, 
if it were true, or in the fourth plea, believed to be true, it was made ona 
lawful occasion. "Whether the defendant was obliged so to restrict his 
defence or not, whether he could have stood safely upon a plea alleging 
the truth and nothing further, were matters with which the court on that 
trial had just nothing at all todo The matter in hand was to try the 
issues, and nothing else. Section 11 of ch. 208, Gen. Stats. is by its 
terms limited to cases of doubie replication to the same plea, and is un- 
derstood not to apply here. I am not aware of any particular in which 
it is suggested in the briefs that the charge was not correct in this par- 
ticular. 

There must, therefore, be judgment on the verdict. 

Smitu, J.—l. The po bd of the alleged libellous letter was shown to 
be in the navy department at Washington when the copy was taken. 
The identity of the paper and the genuineness of the defendant’s signa- 
ture were lully proved. The origina paper being beyond the custody 
or control of the witness, and beyond the process of the court, secondary 
evidence was properly admitted. Beattie v. Hilliard, supra; Dunbar v. 
Marden, 13 N. H. 311. : , : 

2. The plaintiff applied to the secretary of the navy for information 
in regard to his removal, and was referred to Vice-Admiral Porter, 
next in authority in the department of the secretary ; and Porter was 
found in control of the department by the plaintiff. Here was evidence 
from which the court could find that the letter read in evidence was 
the official act of one who had authority. It was admissible as explain- 
ing the reason for the removal of the plaintiff. As 

3. Upon the question of damages, the rule is, that the plaintiff must 
state in his declaration any special damage he claims to have received, 
and must prove that it was exclusively, immediately, legally, and nat- 
urally the consequence of the libellous words. 1 Hilliard on Torts, 258, 
ch. 7, sec. 18. ‘The plaintiff has alleged that by reason of the libel he 
was compelled to remove from Portsmouth, break up housekeeping and 
sell his furniture at a loss. In Knight v. Gibbs, 1 A. & E. 48, where the 
plaintiff was turned out of her lodging and employment by reason of 
slanderous words spoken of her by the defendant, Lord Denman, C. J., 
said,—‘* The proper question was, whether the injury was sustained in 
consequence of slanderous words having been used by the defendant.” 
Injuries to the reputation consist in the pain inflicted, both bodily and 
mental, and in the expenses and loss of property which they occasion. 
2 Gr. Ev. sec. 267 ;—see, also, Woodbury v. Jones, 44 N. H. 206; Wil- 
ley v. Paul, 49 N. H. 397. Evidence that the plaintiff’s furniture had 
been sold at a loss would not be admissible as a measure of damages, but 
as a circumstance showing that he had sustained loss in consequence of 
his removal from Portsmouth. 

4. In State v. Burnham,9 N. H. 45, Parker, C. J., lays it down as agen- 
eral rule, that if the occasion on which the alleged libeilous matter was 
circulated was of itself a proper one, the defendant may justify the pub- 
lication by proving the truth of the matter alleged ; that in this respect, 
the same rule applies in criminal as in civil cases. In Carpenter v. Bai- 
ley, 53 N. H. By, Sargent, C. J., says the law as thus laid down by 
Judge Parker has not been changed in the more recent decisions, and, 
so far as the principles of the defence are concerned, there is no substan- 
tial difference between a criminal and a civil case. 

Whether the occasion of the publication of this alleged libel was law- 
ful depends upon the good fuith and real press of the publisher, and 
therefore must necessarily be settled by the jury. In Palmer v. Con- 
cord, 48 N. H. 217, it was held that a court can not rule that a com- 
munication is privileged, without assuming the conditions on which it 
is held to be privileged, namely, that it was made in good faith for 
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a justifiable purpose, and with a belief founded on reasonable grounds 
. its aa ee, also, Carpenter v. Bailey, supra, 595; 2 Kent's 

om. 21. 

The defendant claims to justify not only by pleading that the words 
were true and spoken en a justifiable occasion, but that he believed 
them to be true. These were the issues tried, and the charge of the 
judge, in this view of the case, was certainly correct. It would be no 
sufficient justification to show that a part of the matter was true. Car- 
penter v. Bailey, supra, 594. The exceptions must be overruled, and 
there must be UDGMENT ON THE VERDICT. 








Selections. 
THe Liasitiry of A RaILtroaD CoMPANY WHOSE PROPERTY IS 
UNDER THE MANAGEMENT OF A RECEIVER, FOR NEGLIGENCE OF Em- 
PLOYEES.—The appointment of a receiver does not take away the fran- 
chise from the company. The divesture of an incorporation of its 
franchise would dissolve it, and its dissolution would terminate the au- 
thority of the receiver, for no court can confer corporate franchise upon 
an individual. L. N. N. & C. R. R. Co. v. Cauble, 46 Ind. 277. Service 
of process upon the conductor of the receiver is service upon the com- 
pany. The power of the receiver, therefore, to use the franchise de- 
pends upon the corporate existence of the company, and hence the 
appointment of a receiver does not divest the company of its franchise, 
but, on the contrary, the user of the franchise is by the company through 
the receiver. The corporate existence of the company is left intact, but 
the function of the directorship which is to make the franchise of the 
company available, devolves upon the receivership. The teceiver tran- 
sacts all the business of the company, brings and defends suits for the 
company, repairs the track, operates the road, and in relation to the 
~~ ic stands in place of the board of directors. Section 2905, code of 
878; Redfield on Railways, Vol. 2, p. 865, 8rd Ed. ‘It seems to be 
well'settled that the receiver represents all the parties to the suit wherein 
he has been appointed.” Kerr on Receivers, 51. ‘‘ When an estate is 
mo d, and a receiver appointed at the suit of mortgagee, the re- 
ceiver is in law the agent of the mortgagor.” In re Butler's Estate, 13 
Ir. Ch. nN. 8., it was held in Ireland that ‘the general principle is, that 
the possession of the receiver is that of all parties to the suit, according 
to their respective titles. As between the owner and encumbrancers, it 
is for some purposes the possession of the encumbrancers who have ob- 
tained or extended the receiver; as between the owner, whose posses- 
sion has been displaced, and a third party, it is the possession of the 
former. The receiver is in fact his agent ; all the rents are applied to 
his use, either by paying his debts, or paramount charges, or being 
handed over to him.” 
In one case where there was danger of a valuable grant being lost to 
the road, if not completed within a specified time, and this grant consti- 
tuted the principal security of the bondholders, the court by its order 
of appointment authorized the receiver to borrow money suflicient to 
complete the road within the tim@ specified, and for that purpose to is-. 
sue his obligations, which were made a lien upon the roud. Kennedy 
v. St. Paul & Pacific R. R. Co., 2 Dillon, C. C.448. The only principle 
by which this case can be sustained is that the act of the receiver is the 
act of the incorporation. The receivership is an institution by which 
the company has control of its affairs through the court. If the re- 
ceiver employs unworthy operatives, or does not manage the property 
faithfully, it is the duty of the company to correct the evil by a proper 
showing to the court. and if it fails to do so, it is negligent in its duties 
to the public and to its stockholders, and must suffer the consequences. 
High on Receivers, Chap. XX. It is true, that this. machinery is cum- 
bersome, and circumlocutory. Insolvency generally is inconvenient, 
but, nevertheless, the duty remains of conducting its affairs by such in- 
strumentalities as the law has devised. And experience has shown that 
companies are frequently more prosperous, when operated by a receiv- 
ership than by a board of directors. See the remarks of Judge Dillon 
upon the appointment of Hon. J. B. Grinnel, receiver of the C. R. R. 
Co. of Iowa, as reported at the time of the appointment in the Daily | 
Iowa State Register. 
It has been claimed that the theory here advocated is untenable, be- 
cause the receiver is on frequently against the will of the incor- 
poration. In reply to this it seems sufficient to observe that a receiver 
may be appointed against the wishes of the directors, but they are not 
the company. The company is an incorporeal entity, created by the 
law, whose franchise is made available by a directorship or a receiver- 
ship, according to circumstances. The receivership is simply the appli- 
cation of the law to certain conditions in the affairs of a creature of the 
statute, that has no mind, will or volition. In the formation of an in- 
corporation, the incorporators must be held to have done so with refer- 
ence tothe law. It is as much the law that the affairs of x» company 
may be administered by a receivership when certain conditions intervene 
in its affairs, as by a board of directors under other circumstances. Con- 
sequently, when the law seizes upon this creature of the legislature and 
coerces the fulfilment of the obligation to the public resting upon the 
company by virtue of its incorporation, no ground of complaint can 
exist. 

It is an elementary principle that a railroad company can not avoid | 
the obligation to the public, existing by virtue of its incorporation, by | 
leasing its road, but is liable for the torts of the servants of its lessee. | 
Vol. 1, Redfield on Railways, 6th Ed. chap. 22, p. 516; R. R. L & St. 
L. BR. R. Co. v. Heflin, 65 Lil. 366. -**It has Peon held by this court that 








contractors for the construction of a railroad are the agents of the com- 
pany that employs them. O. St. P..& Y. D. L. R.-v. McCarthy, 
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Ill. 385, and the same rule is announced in the case of Gardner v. Smith, 
7 Mich. 410; and this court has also held that, where a raiiroad company 
leases its road or its cars, to others, such lessees become the agent of 
the company, and it is liable for all acts of negligence by the lessees. 
Il. Cent. R. R. v. Finnegan, 21 Ill. 648; and the same doctrine is an- 
nounced in Bay City & E. 8. R. R. y. Austin, 21 Mich. 390. "Where a 
railroad company owes a duty to the public, it can not escape its per- 
formance by leasing its road, or by placing it in the control of others.” 
In the case of Liddle v. Keokuk & Mt. Pleasant R. R. Co., 23 Iowa, 
378, suit ‘was brought against the company and its lessee, for stock killed 
by the servants of the lessee, where there was no negligence imputed, 
but the absence of fence. Judgment was rendered against the company, 
and the suit dismissed as to the lessee. On appeal from the order dis- 
missing as to the lessee, the court held that the’statute upon which the 
suit was based was not broad enough to include an individual lessee. In 
the case of Stephens v. D. & St. Paul R. R. Co., 36 Iowa, 327, it was 
held that a certain statute on the same subject, which had been enacted 
since the case of Liddle v. K. & Mt. P. R. R. Co. was decided, was 
broad enough to include the lessee, but not the company. The question 
in both of these cases was simply the construction of statutes. The 
question of the common law liability of a railroad company for the torts 
of the servants of its lessee has never been before the Supreme Court 
of Iowa. 

The existence of the incorporation is a sine gua non for the use of the 
road, whether by a lessee, trustee, receiver or directors. If the com- 
pny forfeits its franchise, it will revert back to the state. E. & N. E. 
R. R. Co. v. Casey, 26 Penn. 307: Black, J. said: ‘It (a railroad) is a 
a9 highway, solemnly devoted by law to public use. When the 
ands were taken to build it on, they were taken for publie use; other- 
wise they could not have been taken at all. It is true the plaintiffs had 
a right to take tolls from all who traveled or carried freight on it, ac- 
cording to certain rates fixed in the charter, but that was a mere fran- 
chise, a privilege derived entirely from the charter, and it was gone when 
the charter was-repealed. The state may grant to a corporation, or to 
an individual, the franchise of taking tolls on any highway, opened or 
to be opened, whether it be a railroad or river, canal or bridge, turnpike 
or common road. When the franchise ceases by its own limitation, by 


forfeiture or by repeal, the highway is thrown back on the*hands of the 


state, and it becomes her duty as the sovereign guardian of the public 
rights and interests, to take care of it. She may renew the franchise, 
give it to some other person, exercise it herself, or declare the highway 
open and free to all the people.’’ On the other hand, as long as the com- 
pany exists, its road must be operated, or the company respond in dain- 
ages to passengers and shippers. The company has a public trust, which 
can not be avoided without resulting in the destruction of the incorpo- 
ration. Redfield on Railways, Vol. 2, 3rd Ed. 620. 

The right of a railroad company to continue its existence, depends 
upon the due performance of its public duties. Commonwealth v. 
Smith, 10 Allen, 448. The company, then, by virtue of its incorpora- 
tion having acquired a franchise, which the very existence of the com- 
pany itself requires to be used, must be responsible for that use until it 
is defunct, because the existence of the company necessitates the use. 

In an early case in Indiana, when the law concerning receivership was 
in a chaotic state, from which it as yet has scarcely emerged, the oppo- 
site view of this question was held. Ohio & Miss. R. R. Co. v. Davis, 
23 Ind., 555. The court in that elaborately discusses the familiar rule, 
that a lessor is not liable for the torts of the servants of his lessee; but 
it expressly refuses to decide whether that principle applies to a rail- 
road company that has leased its road, but in some inexplicable way 
holds that it does to a railroad company whose road is operated by a 
receiver, and holds it not liable to suit. If the court had taken the 
trouble to learn that the principle is not applicable to a railroad com- 
pany that has leased its road, it would have perceived a fortiori, that a 
company is liable for the torts of the servants of a receiver, and would 
not have furnished a precedent—and the only precedent—against the 
doctrine of the liability of the company. High on Receivers, 260, seems 
to think that the company is not liable; but this work seems to be a 
digest rather than a text-book. It cites no other case on this point. In 
the very lengthy ret of the court, the only reason given why the 
company is not liable is embraced in five lines, which are as follows: 
“It would be a severe rule which would render the railroad company 
responsible for the negligence of the agent of the court that had de- 
prived her of the possession and enjoyment of her road-bed, track and 
equipments. We have been referred to no decision, and are aware of 
no principle of law which would impose such a liability.” This lan- 
guage evinces that the court misapprehended the nature of a receiver- 
ship. See the cases of Ohio & Miss. R. R. Co. v.-Fitch, 20 Ind. 498; 
McKinney v. Ohio & Miss. R. R. Co, 22 Ind. 99; Indianapolis ete «& 
L. R. v. Warner, 35 Ind. 575. In all these cases, the road was operated 
by a receiver, and the company was held liable for stock killed, under 
the statute. If there is no relation between the company and the re- 
ceiver, and if the receiver is only the agent of the court, who has against 
the “ will” of the incorporation sequestered her property, and ‘deprived 
her of the possession of her road bed, track and equipments,” it seems 
difficult to ascertain the source of the power of the legislature to impose 
such a liability on the company. As before shown, the company is not 
divested of its franchise, and the receiver is not the agent of the court, 
but an instrument of the law to make the franchise of the company 
available. In Iowa it has been held that an appeal lies from an order 
appointing, or refusing to appoint, a receiver. Barnham v. Thomp- 
son, 35 Iowa, 421. If, therefore, the receiver is the agent of the court, 
it would be the principal, and, in case of a reversal of an order refusing 
to appoint, it would be an involuntary principal, which is reductio ad 
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absurdam. The whole gist of the controversy is, who is liable as prin- 
cipal? If the court is not, and the receiver is not, it must either be the 
company or the mortgagee plaintiff in the appointing court, or both. 

It is an elementary principle that the receiver is not personally liable 
for the torts of the operatives of the road, but he may be sued in his 
official capacity, and that a judgment against him, as receiver, may be 
enforced by appropriate proceeding to the extent of the property in his 
possession as receiver. Camp v. Barney, 11 Lansing (N. Y.), 378. If the 
receiver should be removed, and a successor be appointed, or the man- 
agement revert back to the directorship, the question arises, who would 
be liable for the torts occurring during his administration? If it is a 
‘*severe rule”’ to hold the company liable, would it not be equally so to 
subject the successor of the receiver to suit? It has recently been held 
by the Supreme Court of lowa—(Allen v. The Central R. R. Co. of Iowa, 
April term, 1876, Western Jurist for June, the Iowa Supreme Court 
says: “‘In Kinney v. Crocker, Receiver, 18 Wis. 74, which was an action 
to recover of defendant, who was in possession of and operating a road 
as receiver under the orders of the United States District Court, for 
injuries occasioned to the plaintiff by the alleged negligence of the 
agents and servants of defendant in operating a train of cars, it was 
held that the court below properly refused to instruct the jury that un- 
less the plaintiff had leave from the United States District Court to 
bring the suit, he could not recover. In this case, whilst it was admitted 
‘that a court of equity will, on a proper application, protect its own 
receiver when the possession which he holds under the authority of the 
court is sought to be disturbed,’ and that a plaintiff ‘desiring to pros- 
ecute a legal claim for the damages against a receiver might, in order to 
relieve himself from the liability to have his proceeding arrested by an 
exercise of this equitable jurisdiction, very properly obtain leave to 
prosecute,’ yet it was held that ‘his failure to do so is no bar to the 
Jurisdiction of the court of law, and no defence to an otherwise legal 
action on the trial.’”” And the court says, “there can be no room to 
question this conclusion in all cases where there is no attempt to inter- 
fere with the actual possession of property, which the receiver holds 
under the order of the court of chancery, but only an attempt to obtain 
a judgment at law on a claim for damages. This case, in our opinion, 
correctly states the law. See, also, Page v. Smith, 99 Mass. 395; Hill 
v. Parker, 11 Mass. 508; Cump v. Barney, 11 New York, 373.’’—follow- 
ing the Supreme Courts of Wisconsin, New York and Massachusetts, 
that a receiver may be sued in his official cap icity in any court, without 
leave of the appointing court, for torts occurring in the management of 
the road. The Indiana case seems to indicate that the appointing court 
has exclusive jurisdiction of such cases. The court says: “It can not 
be insisted that any special hardship results to appellee from this ruling, 
for it must not be assumed that a party who suffers from the negligent 
act of the servants of a receiver is without aremedy. The court can 
not permit her possession to result in wrong to one without fault, but, 
upon sufficient proof, will grant the relief to which the sufferer may be 
entitled. To that forum his petition should be addressed.” 

If the receiver is the agent of the court, in any ordinary acceptation 
of that term, and the company is divested of its franchise by a receiver- 
ship, then the exclusive power of the appointing court over all matters 
connected with the operation of the road clearly appears, because a 
court is not liable to be sued; and if the court, the principal, is not, 
neither is the receiver, the agent of the court. If, however, the receiv- 
ership a supersedes the directorship, and the operation by the 
receiver is by the company in contemplation of law, then the position 
of the Iowa, Wisconsin, New Yorkand Massachusetts Supreme Courts, 
that a receiver may be sued: in any court, is tenable and logical, for in 
that case a suit agninst the receiver is substantially a suit against the 
companw Under the statute of Iowa, Sec. 1309, Code 1873, a judg- 
ment for any injury to persons or property shall be a lien within the 
county when recovered on the property of such corporation, prior and 
superior to the lien of any mortgage, or trust deed executed since the 
fourth day of July, 1862. A judgment against the receiver is either 
such a lien or it is not. If it is, then it is manifest that the distinction 
between the company as defendant, and ‘he receiver as defendant, is 
withont a difference, and suit may be brought against either or both at 
the option of the complainant. Sec. 2547, Code of 1873. Suitors, how- 
ever, will generally elect to sue the company, for it seems to be cur- 
rently conceded that a suit against a receiver may be enjoined by the 
appointing court, for other than ordinary equitable reasons, and conse- 
quently the liability to have the cause removed to a distant court, in con- 
nection with the increased expense attending the litigation, renders a suit 
against the receiver very undesirable. On the other hand, if the receiver- 
ship is an independant institution, separate and distinct from the corpora- 
tion, so that a judgment against a receiver is inferior to the mortgage 
liens, it follows that the injured party will be defeated on execution, and 
be without any remedy, because, as before shown, the receiver is not per- 
sonally liable. 

The Indiana case seems based on the idea that the propertyis seques- 
tered by the receivership, and the title thereto is vested in the court. 
This is a fallacious position. ‘The appointment of receiver does not 
change the title to, nor create any lien upon, the property. Ellis v. Bos- 
ton, Hartford & Erie R. R. Co., 107 Mass. 1. 

As has been shown, the receiver merely takes charge of the property 
and controls it under the direction of the court during the pendency of 
the action. Sec. 2903, Code 1873. The title to the property remains in 
the company, and the property is, operated by the receiver for the bene- 
fit of the company, and, therefore, it is made more logical to say that he 
is the agent of the company who is the real party in interest, than that 
he is agent of the court, who has no interest in the matter whatever, and 
inasmuch as the receiver must be regarded as the representative of 





somebody, and as the choice of a principal seems narrowed down to the 
company or the court, the conclusion is inevitable that it must fall upon 
the company.—[ The Western Jurist, 


Correspondence. 


EXTRADITION OF CRIMINALS. 


[Editors Centra Law JouRNAL.] 


Aun article — in the JouRNAL, on page 425, written by a corres- 


ondent from Kansas, which undertakes to justify the conduct of the 

cnglish ministry in refusing to give up an alleged criminal to our gov- 
ernment, under the extradition law, because no pledge could be obtained 
from us that, when we got him back among us, we would try him for no 
other offence than that set out for which he was extradited, He insists 
that England was right, and that Congress should pass a law comform- 
ing to the English views, to be applied to each state in the extradition 
of criminals between themselves. , 

I am sorry to see this last enunciation coming from a person whom I 
take to be a lawyer. For I do insist that every lawyer should take a 
decided stand against any further legislation on the part of Congress 
which has the least tendency to take away from the states the right of 
regulating their own internal affairs, and of their dealings between each 
other. 

And if the courts in any of the states should so outrage right and 
justice as to hold an individual brought within her jurisdiction under a 
charge which had no foundation, till he should be so plastered over with 
writs, blackmailed, ete., as he says was done in Kansas, it might then 
become necessary for Congress to interfere, if the legislature refused to 
do so. 

I am sorry to learn that the courts in Kansas have thus disposed of 
that question, and I hope the legislature of that state will not delay in 
setting them right. Iam sure that the courts of Missouri would never 
be found so outraging justice and private rights, and doubt very much 
whether the courts of any other state would so hold. I take it that the 
courts in Kansas are not yet well supplied with books. Questions nearly 
analogous to this have been before the courts of Missouri, Iowa, and 
New York, and I refer your correspondent to the following cases, and 
the authorities there cited, some of which show very plainly that a man 
could not be held to answer if brought into the state under such circum- 
stances. See 41 Mo. 493; 58 Mo. 246; 81 Iowa, 260; 7 Am. 290; 41 Barb. 
45: 38 Abb. P. R. 4, 71; 87 How. 235; 3 Code, R. 140; 2 Sandf. 717; 3 
Duer, 622 ; 2 Johns. 294. G. T. Wurre. 

JEFFERSON City, Mo. 


PARTIES TO FORECLOSURE—WIFE OF MORTGAGOR CLAIMING HOMESTEAD. 


[Editors CentrRAL LAW JOURNAL. ] 


The Supreme Court of the State of Michigan have held in a recent 
case, Amphlett v. Hibbard, 29 Mich. 298, that the wife of a mortgagor, 
though she claims a homestead right in the premises, is not a necessary 

arty in a foreclosure suit, the mortgage having been executed by the 
adand alone for the purchase-money at the time of his purchase of 
the premises. 

This it seems to me, is a clearly erroneous doctrine, and should the ques- 
tion come again before that court, it would be constrained to overrule the 
case, Lapprehend. Atany rate, the case should not be passed by without 
criticism. That court has had a large calendar of cases to dispose of at 
every term of late years, and like all courts hard pressed with business, 
it has not had thé time to give to every case full consideration. 

The question decided is a very important one, as suits to foreclose 
mortgages given for the purchase-money are commenced every day. 
The question is also of interest in other states having statutes similar to 
ours in relation to mortgages. The statutes of this state in relation to 
mortgages have been taken almost literally from those of New York. 

The mortgagor holds the legal as well as the equitable title; he can 
not be divested of the title except by foreclosure. 12 Mich. 270; 18 
Mich. 303; 13 Mich. 380; 17 Mich. 351. In this state a married woman 
is entitled to dower as at common law. And further than that, it has 
been held that she is entitled to dower in the equity of redemption. 6 
Mich. 470; 15’Mich. 391. 

In regard tu the homestead rights of the wife in this state, any con- 
veyance or mortgage giving without joining the wife is absolutely void, 
except in case of a mortgage given for the bmg ape 10 Mich. 
291; 27 Mich. 97; 24 Mich. 447; 2 Comp. Laws, 1871, sec. 6138. 

Section 6188 simply provides that the mortgaye, without the wife’s 
signature, given for the purchase-money, shall not be invalid. The ef- 
fect of the statute is that she shall be entitled to her homestead right, 
subject to the mortgage. See 15 Mich. 391. The mortgage for the 
purchase-money is superior to her homestead right, but she has the 
right to redeem it. 

efore her right could be cut off, then, should she not be notified of 
the foreclosure suit by making her a party thereto? No one but parties 
to a suit in equity can be affected by the decree. What assurance would 
the purchaser at the foreclosure sale have of his title? She could con- 
test the question whether the mortgage was given for the purchase- 
money, or she could concede the fuct, and have the right to redeem. 

In New York, from whose statutes relating to the subject we have lit- 
erally copied, in the case of a mortgage given for the purchase-money, 
it hus been held that the wife, not joining in the mortgage, has an in- 
choate right of dower in the equity of redemption, which is not affected 
by « foreclosure to which she is not a party, Mills v. Van Voorhies, 20 
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N. Y. 412. All the judges concurred in that case, and it seems to me 

that their reasoning is conclusive. If she is a necessary party when she 

has but an inchoate right, a fortiori, then, is she a necessary ‘aii | when 

she has a perfect and greater interest. . M. 
Granp Rapips, MIcu. 








Recent Decisions in Illinois. 


We beg to acknowledge, through the courtesy of Hon. Norman L. 
FREEMAN, official reporter, the receipt of the advance sheets of the 78th 
volume of Illinois reports. The opinions to appear in this volume were 
delivered at the June term, 1875. The*following are among the most 
important : 

Practice—Trial with Demurrer Undecided.—Belleville Nail 
Co. v. Chiles, p..14. Where parties go to trial by consent, with a de- 
murrer to a count of the declaration undecided, it will be no cause for 
the reversal of the judgment. 


Widow’s Right to Share in Personal Property Disposed of 
by Husband.—Padjield v. Padjield, p.16. 1. Any disposition of per- 
sonal property and credits by a husband, in good faith, where no right 
or interest is reserved to him, either present or ultimate, though made 
to defeat the rights of his wife, will be good against her. 2. Where a 
husband transferred to one of his sons notes and evidences of indebted- 
ness to the amount of $60,000, under an agreement. that he was to have 
one-third, and that at the donor’s death the son should deliver the bal- 
ance to certain trustees for the donor’s other two children, in considera- 
tion of which the son was to pay his father $2,000 annually, while he 
lived, for support, Held, that the transfer was based upon a sufficient 
consideration, and placed the property beyond the father’s reach, and 
that his widow could not claim any dower in the same. 3. If the hus- 
band had retained the right to control the property and resume the same 
at pleasure, the gift would have been in fraud of the rights of his wife, 
ro | on his death, she could have recovered her share in the same, as 
given by the statute. 4. There is nothing in the statute respecting es- 
tates of deceased persons, that in the slightest degree prevents a husband 
from disposing of his personal property free from rag Bango of his wife, 
whether by sale, gift to his children, or otherwise, in his lifetime. 


Evidence as to Handwriting.— Trustees etc. v. Misenheimer, p. 
22. 1. A witness may have sufficient knowledge of a handwriting to 
give his opinion as to a disputed signature, although he may never have 
seen the party write. There are two modes by which a knowledge of 
the handwriting of another may be acquired, first, by having seen the 
party write, and secondly, from having seen letters, bills and other doc- 
uments purporting to be the handwriting of the party, and having after- 
wards personally communicated with him respecting them, or acted 
upon hom as his, the party having known and acquiesced in such acts, 
founded upon their genuineness, or by such adoption of them into the or- 
dinary business transactions of life as induces a reasonable presumption 
of their being his own writings. 2. But where the witness has no ac- 
quaintance with the handwriting of the party until after a particular 
signature is denied, and he then examines his report as guardian, filed 
in the county court, and the signature thereto, he will not be competent 
to give an opinion as to the genuineness of the signature in dispute, his 
pa ing derived under circumstances calculated to bias his 
mind. 


Right to Rescind Contract for Omission of Party.— Weintz v. 
Hafner, p. 28. 1. A slight or partial neglent, on the part of one of the 
contracting parties, to a some of the terms or conditions of the 
contract, will not justify the other party at once to abandon or rescind 
thesame. 2. In order to justify an abandonment of a contract, and the 

roper remedy growing out of it, the fuilure of the opposite party must 
a total one. The object of the contract must have been defeated or 
rendered unattainable by his misconduct or default. 3. For partial de- 
reliction and non-compliance in matters not necessarily of first import- 
ance to the accomplishment of the object of the contract, the party 
aero must seek his remedy upon the stipulations of the contract it- 
self. 4. Thus, where a party sold a farm, and agreed to build a barn on 
the premises, and deliver possession by a given day, it was held, that a 
failure to have the barn completed at the time the second payment fell 
due, and before the time of delivery of possession, did not justify the 
purchaser in refusing payment, and authorize him to recover back the 
sum paid at the making of the contract. Neither would a refusal to 
give areceipt for the second payment justify a rescission by the pur- 
chaser, even if one were required by the contract. 


Remedy of Heir for Moneys due from Administrator after 
his Death.—Tracy v. Hadden, p. 30. Where an administrator dies, 
without copy | paid an heir his distributiye share, which had come to 
the hands of the administrator, the heir —- proceed — his official 
bond, or elect to present the sum due as a claim against his estate. 


Opinion Evidence—When Verdict will be Revised for Er- 
ror.—Hopkins v. I. § St. Louis R. R., p. 32. 1. In an action against a 
railway company to recover for personal injury received by the plaint- 
iff while coupling cars, upon the question whether the plaintiff used 
due care, or acted imprudently, it is error to admit in evidence the opin- 
ions of witnesses e' in the same business, as no question of science, 
skill or trade is involved. The facts only should be proved in such a 
case, and leave the jury to determine whether due care was used, unin- 
fluenced by.the oe of others. 2. Where the whole record is open 
for inspection, this court will look to see where the right and justice of 





the case are, and although the court below may have erred in the admis- 
sion of improper evidence, and in some of its instructions, yet if, by 
eliminating the improper testimony and instructions based on it, the 
pee has made no case, a judgment against him will not be re- 
versed. 


Measure of Damages for Work and Labor ag Affected by 
Subsequent Agreement.—Illinois Educational Association v. Strau- 
der, p. 35. Where a person employed to lay the brick in a building at 
a specified price per thousand, according to measurement, is stopped by 
the employer before completion, and it is afterwards agreed that he 
shall proceed with the work, and be paid a reasonable compensation 
without regard to the price fixed by the original contract, and he to 
waive all claim for damages, the question whether the openings in the 
walls shall be included in the measurement becomes immaterial, as the 
contractor will be entitled to recover what his work is reasonably worth. 


Bailment—Degree of Care Required.—Hagebush v. Ragland, p. 
40. 1. Where a married woman requested of a party the loan of a 
horse to visit her brother, and, about a week after, her husband and son 
went for the same, and, not finding the owner at home, the husband 
sent the son, who procured the animal which was used to make the 
visit, it was held, that the jury were warranted in finding the loan was 
made to the wife, notwithstanding she may not have directed her son to 
get the animal, or may not have Sepen that he had gone for it when he 

id. 2. Where an animal is borrowed without hire, the borrower is 
bound to use extraordinary care of the same, and for any failure of such 
duty, resulting in injury to the lender, the borrower will be liable. 3. 
Where a wits boners property, which is injured before its return, she 
alone is liable to the lender, and it is not an error in the court to allow 
a dismissal as to the husband, on appeal, when both have been sued be- 
a justice of the peace. It would be otherwise if the husband was 

iable. 


When Equity will Decree Specific Performance.— Bowman v. 
Cunningham, p. 48. 1. An application for the specific performance of 
a contract is addressed to the sound legal discretion of the court; and 
even where a legal contract is shown to exist, it will not be decreed as a 
matter of course. 2. Asa general rule, courts of equity will decree a 
specific performance where the contract is in writing, and is certain and 
is fair in all its parts, and is based upon an adequate consideration, and 
is capable of being performed, but otherwise not. 38. If the contract is 
not certain, and it is not clear, from the evidence, that the exact terms 
thereof were agreed upon and understood by the parties, and the con- 
tract is not fair in all its parts, it will not be specifically enforced. 4. A 
court of equity will not lend its aid to decree the specific performance 
of one contract which grows directly out of another which is illegal, 
immoral, or tainted with champerty. 5. If, after the making of a writ- 
ten contract, a - ¢ arises as to its terms, etc., and the complainant 
proposes to set aside the entire negotiations, and for the surrender of all 
papers held by either party, which is accepted by the other party, the 
complainant can not have a decree for the specific performance of the 
contract thus rescinded. 


Usury—Construction of Penalty.— Downey v. Roach, p. 53. 1. A 
provision in a promissory note for the payment of thirty per cent. in- 
terest per annum after maturity, as liquidated damages for non-payment 
when due, if inserted for the purpose of securing prompt payment, does 
not render the transaction usurious. 2. Where a party gives his prom- 
issory note for money borrowed, payable in one year, with ten per cent. 
interest, and with thirty - cent. per annum interest after maturity, if 
not paid when due, as ak wed damages, a court of equity will not 
relieve him from the penalty, where the payee has practised no decep- 
tion and done no act to mislead him and induce him to make the note. 
His ignorance that the note contained such a provision, when he was 
able to read the same, affords no ground for equitable relief. 


Mechanic’s Lien does not Lie against School Property.— 
Board of Education v. Neidenherger, p.58.—The lien given by statute to 
a mechanic or matcrial-man, for labor or materials furnished in the erec- 
tion of a building, does not attach such property held for public-school 
purposes. 


Municipal Corporation—When Courts will Interfere with 
the Exercise of Discretionary Powers.—Brust v. City of Car- 
bondale, p. 74. 1. A bill to enjoin city authorities from tearing up a 
sidewalk in front of er ae premises and replacing the same by 
a new one, on the ground that, with slight repairs, the old one would 
answer for several years, and the change would burden the citizens with 
heavy taxes and assessments, which fails to show whether the city is in- 
corporated, and makes no reference to its charter, is clearly defective 
and obnoxious to a demurrer. 2. A court of equity will not restrain a 
city and its officers from performing an act which is illegal and unwar- 
ranted by law, on the ground that it will necessitate a levy of heavy 
taxes or assessments, as the party complaining has an ample remedy at 
law. In such a case, the tax or assessment will be illegal and void, and 
its payment can be resisted at law. 3. A city incorporated under the 

neral law has a large discretion as to the opening, grading and repair- 
ing of streets and sidewalks, in respect to the time, manner and cost of 
the same, in the exercise of which, its powers will not be controlled by 
the courts, unless there is great abuse operating oppressively upon in- 
dividuals. 4. Where persons or officers are acting within well recog- 
nized powers, or exercising a discretionary power, a court of equity has 
no jurisdiction to interfere, unless the power or discretion is being man- 
ifestly abused to the oppression of the citizen, 
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Landlord’s Lien—Trover and Trespass.— Mead v. Thompson, p. 
63. 1. A landlord’s lien upon crops growing or grown upon the demised 

remises in any year, for rent that shall accrue for such year, does not 

epend upon the levy of a distress warrant, but is given by the statute, 
so that an attaching creditor can not, by bringing an attachment before 
the issuance of the distress warrant, gain any precedence. 2. It is not 
necessary, to render one liable in trespass or trover, that there should be 
an appropriation of the thing to the party’s own use or beneficial enjoy- 
ment. The disposing, or assuming to dispose of another man’s goods, 
without his authority, is a conversion of them. 3. Where a creditor of 
a tenant attached the crops of the latter, upon which the landlord had a 
lien for rent, and, after the levy of the distress warrant, purchased the 
same at the sale under his attachment, and transferred his bid to a third 

erson, who took and disposed of the crops, Held, that the creditor, by 

— off the property and transferring his bid, assumed such control 
over the —— as amounted to a conversion, and rendered him 
equally liable with his assignee to the landlord for the amount of his 
lien for rent. 


Notice—Possession Under Unrecorded Deed.— Phillips v. Phil- 
lips, p. 72. 1. Actual possession of real estate under an unrecorded 
deed, although the improvements are not valuable, is sufficient notice 
to a subsequent purchaser, either at a private or judicial sale, of the oc- 
cupant’s interest and title. 2. Where a party sells real estate under 
execution as the property of his debtor, with either actual or construc- 
tive notice of a bona fide sale and conveyance to another before the 
judgment became a lien, the owner may have the sheriff’s sale set aside 
as a cloud upon his title. 


Briefs. 

The purpose of this column is to aid practitioners in the exchange of 
briefs on important subjects. For this reason it is impossible for us to 
notice any brief which does not contain a statement of the case involved. 
It would be more satisfactory to all concerned, if those sending briefs 
would send with them succinct outlines of the points. Correspondents 
Fa to have their briefs noticed, must give their post office ad- 

ress. 


Liability of Master for Trespass of Servant.—Van Tuy] v. 
Quinton. Supreme Court of Iowa. Brief for plaintiff, pp. 24. Plaint- 
iff’s two young sons were engaged with a team of horses on his farm, 
when the son of defendant, with defendant’s knowledge, consent, direc- 
tion and approyal came upon plaintiff’s land and where his sons were 
busily at work, and wantonly, wrongfully and maliciously fired a shot- 
gun, loaded with powder and shot, at plaintiff’s dog, lying asleep near 
plaintiff’s team. ‘The report of the gun startled the horses, and they ran 
away injuring themselves, and rendering the team worthless, and plaint- 
iff claims damage. Defendant shows that the dog on the day in ques- 
tion was worrying and killing the sheep of the defendant, and to pre- 
vent a repetition thereof, the defendant's son, without the knowledge of 
the defendant, shot and killed plaintiff’s dog, and defendant is not re- 
sponsible therefore. The question is the liability of defendant for the 
acts of hisson. [Address Van Valkenburg & Hamilton, Fort Madison, 
Towa. ] 


Life Insurance—Agency—Evidence.—St. Louis Fire Insurance 
Co. v. King. Court of Appeals of Kentucky. Brief for appellant, pp. 
17. The questions of law to be decided in this case, and which are argued 
at length in this brief, are: 1. Can a special agent, clothed with limited 
powers that are defined in a written letter of authority, conclude the 
— by acts. done beyond the scope of his authority, and to the 
preju ice of his principal? 2. Can the insured, or his representatives, 

heard to vary by parol the written contract of assurance, and the 
written declarations of the application which forms its acknowledged 
basis ? [Address Barrett & Brown, Louisville, Ky.] 


Railway Company —Right of Way —Fraud in Procuring 
Act—Nuisance.—H. & T. C. R. R. Co. v. Odom. Supreme Court of 
Texas. Brief for appellee, pp. 32. The questions argued are as follows: 
1. Fraud in preeannt. passage of act. 2. Constitutional requirement 
that act shall contain but one object which shall be expressed in the 
title. 3. Effect of alterations in a city ordinance after its passage. 4. 
Power of council under city charter to authorize a railroad to occupy 
its streets. 5. Implied powers in railroad charter as to grant of right to 
construct its road along a street of an incorporated city. 6. Right of 
abutting proprietor to recover damages to his property by reason of the 
street in his tont being occupied by a railroad company for railroad pur- 

oses, when the fee to the street is in the state. 7. 
Address Carleton & Robertson, Austin, Texas.] 


Texas Cattle—Statute of Missouri—Constitutional Law.— 
Hannibal & St. Joseph Railroad v. Husen. Supreme Court of Missouri. 
Brief for plaintiff, pp. 16. The plaintiff in this suit charged that on the 
19th day of April, A. D., 1873, defendants pe op d and unlawfully, 
and in violation of the first section of an act of the general assembly of 
the state of Missouri, entitled “‘ An act to amend an act entitled an act 
to prevent the introduction into this state of Texas, Mexican or Indian 
cattle during certain seasons of the year, approved February 26, 1869,” 
approved January 23rd, 1872, conveyed two hundred and nineteen head 
of Texas cattle into the county of Caldwell in the state of Missouri. 
That the cattle were affected with a contagious disease, which was com- 
municeted to the cattle of the plaintiffs, ete. The points argued by 
plaintiff are as follows: Ist. That the act of the general assembly of 


easure of damages. 





Missouri, under which this suit was brought, is not in violation of sec- 
tion 8, of article 1, of the constitution of the United States, which reads 
as follows: *‘ Congress shall have power to regulate commerce with for- 
eign nations, and among the several states, and among the Indian tribes.”’ 
2. That the damages are not two remote. [Address M. A. Low, Esq., 
Trenton, Mo. 


Contract in Restraint of Trade —Measure of Damages.— 
Peltz et al. v. Eichele. Supreme Court of Missouri. Brief for plaint- 
iff, pp. 19. Defendant sold his match factory and good will, and agreed 
not to enter again into the same business in St. Louis, or elsewhere, for 
five years, to the detriment of the business thus sold. Breach, and ac- 
tion to recover damages. <A jury gave $10,000, from which defendant 
—— Judgment affirmed. [Address A. H. & T. A. Bereman, Mt. 

leasant, oun 


Notes of Recent English Decisions. 


Will Revoked by Marriage—Revival by Codicil—Destruc- 
tion of Codicil—-Mistake.—James et al. v. Shrimpton et al. High Court, 
24 Weekly Rep. 740. The testator made a will and afterwards married. 
Immediately after the marriage, he executed a codicil to the will mak- 
ing provisions for his wife, and in all other respects reviving, ratifying, 
and confirming the will. Upon his wife’s death he destroyed the cod 
cil, being under the belief that the will would still remain operative. 
Held, that the codicil was not destroyed animo revocandi, and probate 
of both will and codicil granted. 


Voluntary Settlement of Chattels—Seizure by Creditor un 
der Fi. Fa.—Interpleader—Creditor Becoming Debtor Before 
Interpleader—Right to Continue Suit.— White v. Witt. High 
Court, 24 Weekly Rep. 727. A. seized B.’s furniture under a fi. fa., 
and disputed the validit y of a voluntary settlement of the furniture, no- 
tice of which was oneal on the sheriff by the trustees. The sheriff ac- 
cordingly filed a bill of interpleader. A. and B. were partners in busi- 
ness; and the partnership having been dissolved, A. elected to take B.’s 
share at a valuation, and continued in possession of B.’s share from the 
date of the dissolution, which was subsequent to the seizure, but prior to 
the institution of the interpleader suit. The value of B.’s share was after- 
wards found to exceed, by a very large amount, the sum in respect of 
which the fi. fa. had been issued. eld, that, under these circumstan- 
ces A. ought to have withdrawn from the suit, and could not be allowed 
to show that the settlement was invalid. 


Contract—Rice to be Shipped during a Certain Period—Con- 
struction.—Shand et al. v. Bowes et al. High Coprt, 24 Weekly 
Rep. 784. The defendants contracted to buy of the plaintiffs 600 tons of 
rice “to be shipped at Madras or coast for this port during the months 
of March and April, 1874, per Rajah of Cochin.’ The rice, in 8,200 
bags, was all put on ey in February, except about fifty bags, and 
bills of lading for 7,120 bags were signed inFeburary. Held, that no ac- 
tion could be maintained against the defendants for not accepting the 
rice. Alexander v. Vanderzee, 20 W. R. 871, L. R. 7 C. P. 530, distin- 
guished. ; 


False Statement in Answer—Liability of Party to a Cause 
to Person Injured by Improper Order.—JLaing v. Harle. High 
Court, 24 Weekly Rep. 727. A defendant in an administration suit 
made an inaccurate statement in his answer as to the number of a class 
of beneficiaries, and an order was made on further consideration that the 
fund in court should be divided among the class in the proportion in 
which it would have been divisible if the defendant’s statement had been 
correct. Held, that the person aggrieved by the error could not main- 
tain a suit against the defendant who had made the mistake. If there 
were no permeditated scheme to deceive the court, the view is a novel 
one that parties to a suit making astatement as to the number of a class, 
knowing it to be false, and the fund being distributed accordingly, are 
liable fordamage to a third person, through it. Is it reasonably to be 
expected that persons put in an answer knowing or thinking that the 
court will be guided by their statements? They assume that the fund 
will not be distributed unless the court is satisfied by its own enquir- 
ies and ordinary procedure, that the persons named are really the per- 
sons entitled. It is against all precedent and principle for the court 
to distribute a fund upon the statements in an answer. An answer 
can not be considered as a statement to the court upon the faith of 
which the court acted. 


Contract—Delivery Within Specific Time—Divisibility of 
Contract.— Brandt v. Lawrence. Court of Appeal, 24 Weekly Rep. 
749. The defendant contracted to purchase of the plaintiff 4,500 quar- 
ters of oats to be shipped “ by steamer or steamers ”’ during February. 
Should ice at loading port Ye gs shipment within stipulated time, 
shipment to be made immediately after re-opening of the navigation. 
The oats were shipped by two steamers, but one shipment only, com- 
prising about one-fourth part of the entire quantity, was made according 
to the terms of the contract, the other being too late. Held, that the 
purchaser was bound to accept the oats comprised in the first shipment, 
although the second shipment was too late. 


Decree of Dissolution of Marriage—Effect on Marriage Set- 
tlement.—Benton v. Sturgeon. Court of Appeal, 24 Weekly Rep. 
772. A decree for the dissolution of marriage was made on the peti- 
tion of the wife. Held. that the interest of the husband under the 
marriage settlement in the wife’s property was not thereby forfeited. 
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Annuity—Conditional Limitation — Alienation.—Foulston ». | 
Furber. igh Court, Chy. 24 Weekly Rep. 756. A testatrix bequethed 
asum of £20,000 stock to be laid out by her trustees in the purchase in 
the name of A., of an annuity for his life, and if A. should sell his an- 
nuity, then the testatrix directed that the same should cease and full 
into her residuary estate. The trustees having purchased the annuity 
in the name of A., Held, that the condition restraining alienation was 
void. Hall, V. C.—‘ The general principle of law is that no one can 
make an absolute gift to a person, and then take away that gift, unless 
he do so in some clear and legal way. Every lawyer could see that this 
will had a general intention of giving over the annuity in a certain case ; 
but then this gift over was effected in a blundering manner, so that it 
was impossible to say what the testatrix exactly meant, It was an at- 
tempt on her part to take away the gift which she had formerly made, and 
such an attempt was repugnant to the gift itself. This annuity was to be 
purchased in the name of the annuitant himself, and now the purchaser 
tries to fasten a trust upon the annuitant. But there was. no_ intention 
to create such a trust. The trust created by the testatrix was discharged 
us soon as the annuity was bought in the name of the plaintiff, and to a 
government annuity the faculty of shifting about from one legatee to 
another could not be attached.” 

Will—Annuity—Conditional Limitation—Gift Over on Alien- 
ation.—Halton v. May. High Court, Chy. 24 Weekly Rep. 754. A 
testator directed his executors out of his residuary estate to purchase an 
annuity of £100 during the life of M. for her benefit to her sole and sep- 
arate use, and he declared that she should not be entitled to elect to re- 
ceive the value of the annuity in lieu of it; and in case M. should sell, 
alien, assign, transfer or encumber the annuity, then immediately there- 
upon the annuity should cease and become part of the residue of testa- 
tor’s personal estate. Held, that the restraint on anticipation was valid, 
and that on the death of the testator, M. was not entitled to require the 
executors to pay over to her in bulk the value of the annuity. Day v. 
Day. 1 W. R. 402, 1 Drew, 569, not followed. Power v. Hayne, 17 W. R. 
783, L. R. S. Eq. 262, followed. 

Principal and Surety—Extension of Time—Severable Con- 
tracts.—Croydon, Com. Gas Co. v. Dickinson et al. High Court, ©. P. 
Div. 24 Weekly Rep. 825. Where a contract is one in its terms, but 
provides for payments at different times, a surety who has guaranteed 
the payments, is, by time being given to the debtor for one payment, 
discharged in respect of all future payments, as the agreements for 
such payments do not amount to separate contracts. A surety guar- 
anteed the fulfilment of a contract involving the payment of money, 
and by the agreement it was provided that such payment was to be 
made within fourteen days of the money becoming due, unless further: 
time was allowed by writing. Held, that such time must be given be- 
fore the fourteen days had expired, or it would not be within the agree- 
ment; and therefore if the time was given afterwards by a binding 
contract, the surety would be discharged. 








Legal News and Notes. 


— Jupicrat SALEs In France.—This is the mode of conducting sales 
before the tribunal in France: “The registrar reads a very short sum- 
mary of the conditions of sale, limited to the description of the property 
and the naming of the upset price, and announces the amount of the 
costs incurred up to the sale. He then lights a taper and declares the 
auction opened. A judge of the tribunal presides atthe operation. ‘A 
hundred franes.’: ‘A hundred and ten,’ cries anavoue. A hundred and 
twenty, a hundred and thirty, two hundred! ‘Two hundred frances,’ re- 
peats the registrar in a rasping voice. ‘Noonespéaks. The second ta- 
per is going out. I light the third.’ The deepest silence reigns; you 
might hear a fly. The third taper flickers, is. going out, when another 
avoue rouses himself. .Two hundred and five francs, two hundred and 
ten, two hundred and twenty, two hundred and fifty! And the biddings, 
which seemed to flag, are renewed with more spirit ‘than ever. At last 
the three tapers have been lighted one after the other and burnt out; the 
property is knocked down to the avoue who bid last, and who must, 
within three days, declare the real purchaser, and produce his accept- 
ance of the bargain. Any one may make a higher bid through an avowe 
within eight days from the auction, provided theadvance be at least one- 
sixth. In that event, a new auction takes place in the same form as the 
first. At the opening of the auction, the .registrar, as I have said, an- 
nounces the amount of the taxed costs incurred up to the sale, but the 
simple purchaser who thought he had only that amount to pay would 
be rather surprised when Rabelais, quarter of an hour came, the bill of 
costs being generally doubled by tle subsequent expenses for notification 
of the sale, clearing the title from the judgment, etc., etc., etc.” 

—TueE PostaLt Law.—Congress in changing the rates on third-class 
matter, so as to allow books, printed niatter, etc., to go through the 
mails at one-half the rates which were required under the ‘“ express 
companies’ ”’ bill, is entitled to the thanks of the public. The act which 
raised the postage, and which was engineered through the Houses in the 
most disgraceful manner, met with the ingest opposition from the pub- 
lic, and the unanimous demand of the people for its oe ae has at length 
been successful. The amended act was approved July 17, 1876. The 
sections relating to third-class matter are as follows: Sec. 15. Tran- 
sient newspapers and magazines, regular publications designed prima- 
rily for per onggees.| purposes, or for free circulation, or for circulation at 
nominal rates, and all printed matter of the third-class, except unsealed 
circulars, shall be admitted to and be transmitted in the mails, at the 





rate of one cent for every two ounces or fractional part thereof, and one 
cent for each two additional ounces or fractional part thereof, and the 





sender of any article of the third-class of mail matter may write his or 
her name or address therein, or on the outside thereof, with the word 
“from ”’ above or preceding the same, or may write briefly or print on 
any package the number and names of the articles enclosed. Publishers 
of newspapers and periodicals may print on the wrappers of newspapers 
or magazines sent from the office of publication to regular subscribers 
the time to which subscription therefor has been paid. And addresses 
upon postal cards and unsealed circulars may be_ either written, printed 
or affixed thereto, at the option of the sender. Sec. 16, Allacts or parts 
of acts in conflict with the provisions of this act are hereby repealed. 


—A Youturot Macistrate.—-Within a few weeks Armand de Bar- 
ral, a young man 21 years of age, was tried before a police tribunal in 
Paris for having assumed magisterial functions during the commune. It 
appeared that in May, 1871, he being then only 16 years old, he was ap- 
pointed by the communists to act as a police magistrate. On the capture 
of Paris by the Versailles troops he fled to England and Germany, and in 
1872 was sentenced in his absence to five years’ imprisonment and five 
years’ surveillance. Hisarrest was only recently secured. He admitted 
his identity, and his assumption of the magisterial function, but pleaded 
that he was actuated by fear of the communist leaders. It was shown, 
however, that his vigor as a magistrate had been too marked to admit of 
this defence being true, and he was accordingly sent to prison for two 
years. 


—HontTING For AN INHERITANCE.—A case lately decided by a French 
court of appeal reveals a curious story of a search for an inheritance. 
M. Lantoine, a master mason, died at Arras in July, 1872, leaving the 
bulk of his property to Mile. Laura Lantoine, a near relative. His books 
showed that the estate must be worth over 100,000 francs, but the strong 
box was empty and there was no bank account. Then there was dis- 
may, but Mile. Lantoine and her friends soon learned that during the 
German invasion the testator had concealed his wealth, and upon this 
hint the house was searched from top to bottom, but in vain. Walls 
were torn down, floors torn up, and the place was pulled to pieces gen- 
erally, but didn’t pan outasou. In 1874 M. Gonse learned that a cer- 
tain man had helped M. Lantoine in stowing away his property in 1870. 
This man was sought for at once, but had died before M. Gouse had got 
upon his track. Shortly afterward M. Gonse heard that Mme. Laurent, 
a sister of this man, might be able to give him some valuable informa- 
tion, and she was sought out. By promising her ‘‘a nice little bit of 
land” with two other nice little bits for her sons. and some other favors, 
M. Gonse obtained information which led to the finding, deep under the 
cellar of the late M. Lantoine’s house, a sum amountjng to 120,000 
francs. The widow Laurent, however, heard nothing more of the favors 

romised, and a suit at law was entered, but went against the plaintiff. 

n appeal, however, a higher court decided that M. Gonse’s contract 
made in behalf of Mile. Lantoine was binding, there being no law to 
compel the widow Laurent to reveal, without compensation, the facts 
which had come within her knowledge. 


NATURALIZATION OF WoMEN.—The question of the right of natural- 
ization to alien women will soon arise to prominence in this country, as 
women are now frequently elected to offices of importance and trust; 
and I am unable to see any good reason why women of foreign birth 
should not be entitled to all the rights conceded to their fathers and 
brothers. The act of Congress of April 14th, 1802, Stat. at Large, vol. 
2, p. 163, provides, ‘‘ That any alien, being a free white person, may be 
admitted to become a citizen of the United States, or any of them, on 
the following conditions, and not otherwise.’’ The second section of the 
act of 1855, vol. 10, Stat. at Large, p. 604, provides, ‘‘ That any woman 
might lawfully be naturalized under the existing laws, married or who 
shall be married to a citizen of the United States, shall be taken to be 
a citizen.”’ The Supreme Court of the United States, in the case of 
Kelly v. Owen, 7 Wallace, 498, in construing the last above recited act 
of Congress, say; “ As we construe this act, it confers the privileges of 
citizenship upon married women to citizens of the United States, if they 
are of the class of persons for whose naturalization the previous acts of 
Congress provide. The terms ‘married’ or ‘who shall be married,’ do 
not refer, in our judgment, to the time when the ceremony of marriage 
is celebrated, but to a state of marriage. They mean that, whenever a 
woman, who, under previous ats might be naturalized, is in a state of 
marriage to a citizen, whether his citizenship existed at the passage of 
the act or subsequently, or before or after the. marriage, she becomes by 
that fact a citizen. Also, his citizenship, whenever it exists, confers, un- 
der the act, citizenship upon her. ‘The construction which would restrict 
the act to women whose husbands at the time of marriage are citizens, 
would exclude far the greater number for whose benefit, as we think, the 
act was intended. Its object, in our — was to allow her citizen- 
ship to follow that of her husband, wit 
cation for naturalization on her part; and if this was the object, there 
is no reason for the restriction suggested.”” And the court in the same 
case, construed the act of April 14, 1802, supra, and say : “The terms, 
‘who might lawfully be naturalized under the existing laws,’ only limit 
the application of the law to free white women. The previous natural- 
alization act existing at the time only required that the person applying 
for its benefits should be ‘afree white person,’ and not ‘an alien enemy.’ 
The act of 1802, however, has been so cong as to read: ‘An alien 
may be admitted to become a citizen of the United States, in the fol- 
lowing manner, and not otherwise.’”” Striking out the words “‘a free 
white person,” it would seem that a married woman of foreign birth, 
the wife of an alien, or a single woman should, under the existing laws, 
be ted citizenship in the usual manner of naturalization under the 
act of Congress.—[ Monthly Western Jurist. 


out the necessity of any — 
t 


a het tet @hew at olUrllUC elt 


a 


a hs —s — 
ema Ss 2S s 





